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THE decision of the English Court of Appeal, 
in Dickson v. Reuter’s Telegraph Co., affirming 
the decision of the court below, (4 Cent. L. J. 484), 
holding that a telegraph company is not liable at 
the suit of one to whom a message is sent for 
loss arising from its negligence in delivering it, 
is approved by the London Law Times. In conclu- 
ding a lengthy discussion of the decision, the 
journal says: ‘“‘On the whole, according to En- 
glish law as it at present now stands, there can be 
no doubt that the decision of the Court of Ap- 
peal is thoroughly sound. Whether a liability on 
the part of the telegraph company to the recipient 
of the telegram should,be imposed by the legislature, 
is cnother question. The Court of Appeal saw 
notl:ing unreasonable in the present state of things, 
and, though the case we have been discussing was 


one of much hardship for the plaintiffs, yet, con- | 


siderirg the heavy and burdensome results to tel- 
egraph companies which would follow from such 
an obligation, we are certainly inclined to adopt 
that view of the matter.”” The American cases, 
however, without exception, show that a differeut 
rule prevails in this country. See 4 Cent. L. J. 
434, 





. The doctrine of the conclusiveness of foreign 
judgments is somewhat extended by the Supreme 
Court of Rhode Island, in Paine v. Schenectady, 
10 Ch. L. N. 93. It was an action of assumpsit, in 
which the defendant pleaded in bar a former judg- 
ment recovered in the Supreme Court of the State 
of New York. The plaintiff replied that the judg- 
ment had been appealed from by him, and the 
suit was still pending in the court. The defendant 
demurred to the replication, contending that, by 
the law of New York, an appeal does not vacate 
the judgment appealed from, but leaves it, until 
annulled or reversed, conclusive upon the parties. 
Durfee, C. J., said: ‘* We find, as claimed by the 
defendant, that, by the law of New York,an ap- 
peal, though it may stay the execution when 
proper security is given, does not affect the con- 
clusiveness of the judgment so long as it remains 
unreversed. A judgment so appealed from is a 
valid bar to an action involving the same contro- 
versy. Sage v. Harpending, 49 Barb. S. C. 166; 
Harris v. Hammond, 18 How. Pr. 123; Rathbone 
v. Marris, 9 Ab. Pr. 213; Freeman on Judgments, 
§ 328. If the judgment would be a good bar to 
this action in New York, it is entitled to have the 
same effect in this state. Mills v. Duryee,7 Cr. 
481; McElmoyle v. Cohen, 13 Pet. 312; Jacquette 
v. Hugunon, 2 McLean, 129. The case of Bank of 
North America v. Wheeler, 28 Conn. 433, is a case 
exactly in point. After the commencement of that 
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case in Connecticut, a judgment was recovered 
for the same cause of action in New York, and it 
was held that the judgment, notwithstanding it 
had been appealed from, was a good bar to the 
suit in Connecticut, it being found that, by the 
law of New York, the appeal operated only as a 
proceeding in error, and did not vacate the judg- 
ment. We think, therefore, that the demurrer to 
the first replication must be sustained. We will 
add, however, as matter of practice, that we think 
the pendency of the appeal in New York may be 
a good ground for delaying jndgment here until 
the appeal is disposed of, for otherwise we may 
give the judgment here a permanently conclusive 
effect, whereas in New York, if the appeal is suc- 
cessful, it will be conclusive only for a short 
time.” 





In the same case, the question was raised 
whether the court could take judicial cognizance 
of the law of New York, or must presume it to be 
the same as that of its own state until shown by 
averment and proof to be different. The decisions 
upon this point are conflicting, but after an exam- 
ination of them the court held that the decision 
of the Supreme Court of Pennsylvania, in The State 
of Ohio v. Hinchman, 27 Pa. St. 479, rests upon the 
better reason. The court there held that, when 
the judgment impleaded is the judgment of the 
sister state, the court will notice ex officio the law 
of the state in which it was rendered. The reason 
given for this is, that, in such a case, the court acts 
under the Constitution and laws of the United 
States, which require that the judgment shall have 
in every state the same faith and credit which it 
has in the state where it was originally rendered. 
Insuch a case, it was said, the decision of the state 
court is re-examinable in the Supreme Court of 
the United States, which will, without averment 
or proof, take cognizance of the law of the state 
in which the record originates. “It would be a 
very imperfect and discordant administration,”’ it 
was further said, ‘ for the court of original juris- 
diction to adopt one rule of decision, while the 
court of final resort was governed by another; and 
hence it follows that, in questions of this sort, we 
should take notice of the local laws of a sister state 
in the same manner the Supreme Court of the 
United States would do on a writ of error to our 
judgment.” See, also, Baxley v. Linah, 16 Pa. 
St. 241; Rae v. Hulbert, 17 Ill. 572, 578; Butcher 
v. The Bank of Brownsville, 2 Kan. 70; 2 Amer. 
Lead. Cas. 648 et seq., and see Rape v. Heaton, 9 
Wis. 328. 

THE last number of the Jrish Law Times is, 
with the exception of a single page, devoted en- 
tirely to the publication of the judgment of Chris- 
tian, L. J., in the case of Hone v. Blanchi, being 
the Lord Justice’s last and most telling shot at the 
Law Reporting Society of Ireland. As we have 
already referred to this controversy.in these col- 
umns (5 Cent. L. J. 174), the vigorous attack of 
this distinguished judge may be not without in- 
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terest to our readers. It may be remembered that 
during last summer the controversy between the 
judge, the reporter and the society waxed warm, 
the matter culminating in a letter from the 
judge to the society, in which he warned the latter 
that, to continue “‘ to promulgate, as if they were 
judgments of mine, their reporter’s notes, will be to 
practice deception upon their readers and defa- 
mation upon the court.”” But the society took no 
notice of this remonstrance, and a month later 
there appeared in the official reports a judgment 
of Christian, L. J., in a case of Lewis v. Lewis. 
The judgment in Hone v. Blanchi is a telling 
expose of law-reporting in Ireland, and it appears 
very clear to us, after a careful perusal of it, that 
the Lord Justice has much to complain of. After 
simply stating his concurrence with the judgment 
of the Lord Chancellor, he continues: “‘ Having 
said so much, I fear that I have said all that I can 
allow myself to say in this case of Hone v. Blanchi. 
Of course, I have not formed my opinion without 
reasons—reasons, possibly, in some very few par- 
ticulars perhaps not altogether coinciding with 
those of the Lord Chancellor; and, of course, I 
should be desirous to put the parties in possession 
of those reasons, as it has always been my cus- 
tom to do, especially in cases involving doubt and 
nicety, of which the present case is unquestiona- 
bly one. But I am placed at present in this court 
in a dilemma of a somewhat uncomfortable kind, 
and which I fearwill be a recurring one for what- 
ever time yet I may chance to occupy this seat. 
I must either refrain from communicating to the 
parties litigant, here in open court, my reasons for 
concurring in this decision, or I must take the risk 
of seeing those reasons laid before them by and 
by in print in a guise of parody, misleading to 
them and discreditable to the court.”’ 





The Lord Justice then proceeds, by dissecting 
the report of his decision in Lewis v. Lewis, to 
bring to the ‘test of experience and of actual 
criticism the question of the truth and justice, or 
the falsehood and injustice of the remonstrance 
and warning which I ventured to lay before this 
council a priori.”’ ‘I find,’ he says, ‘‘ there at- 
tributed to myself fourteen pages of printed matter. 
They profess to give my ipsissima verba—no depre- 
catory introduction, such as, ‘ the lord justice was 
understood to say,’ or ‘the lord justice express- 
ed himself to the effect following,’ or the like—as 
giving it in the third person; no, it is all in the first 
person, as being the very words as they fell from 
the speaker’s lips. Well, did I indeed say the things 
that are there set down for me? If I did, I should be 
unworthy to remain for one hour longer upon this 
bench. Many judgments of mine have passed be- 
fore the profession in authentic shape—that they 
have been, notseldom, unsound in reasoning and 
wrong in conclusion, I can readily believe, but I 
confess it would be a surprise to me to hear that 
pointless, illiterate, dislocated muddle was consid- 
ered to be among their faults. Without meaning 


the slightest exaggeration—or without being con- 





scious of that—I say that, if this thing could be 
taken fora true report, it would be a sufficient 
ground of itself for an address to the Crown for 
my removal, for sheer incompetency and dotage. 
That is a strong assertion, and Iam bound to make 
it good, and I am going now to do so.”” This the 
Lord Justice does in a criticism which occupies 
eight pages of the Irish Law Times, but which can 
not be satisfactorily condensed in our limited 
space. From extended quotations from the report 
and comparisons with what he did say, he shows 
that the * official” report is nothing but a mess of 
nonsense. It is not to be wondered at that the 
judge should lose all patience with the society, 
or that he should feel himself called upon to 
apply stronger language than he could him- 
self use, and so be obliged to quote from Froude: 
‘*What does an ascertained imposture deserve 
but to be denied, exposed, insulted, trampled un- 
der foot, danced upon, if nothing else will serve, 
till the very geese take courage and venture to hiss 
in derision?’’ If all law-reporting were like this in 
Ireland, it would be much better to stop the pub- 
lication of reports altogether. But that reporting 
can be done well without being endorsed as “ offi- 
cial,”’ the reports of the Irish Law Times sufii- 
ciently attest. Such being the case, the sugges- 
tions of the Lord Justice, as to what must succeed 
the “ official’ mode of reporting in Ireland, are 
very much to the point: ‘Instead of a council 
of imposing names, where the business is every. 
body’s, and consequently nobody’s, a private pub- 
lisher of character and enterprise, whose own pe- 
cuniary interests would be involved—instead of a 
pretense of general reporting which must result 
in either financial failure or contempt-bringing 
abortion, a programme confined to the special 
Irish subjects which I have enumerated, together 
with matters of practice and procedure—instead 
of a little army of fixed stipendiaries eating into 
the subscriptions, two or three men of a certain 
standing and position, already approved as men of 
promise, though not yet so much occupied as not 
to leave time for reporting under the conditions 
which I am supposing, where they would not have 
to sit all day in court taking notes, nine-tenths of 
which would prove worthless, but who need oniy 
give their attendance when cases of the limited 
class I have mentioned were known to be coming 
on—a thing easily ascertainable beforehand—these 
men to be liberally remunerated, not by fixed sala- 
ries, but according to the work done.”’ 


THE TOWNSHIP BONDS OF MISSOURI. II. 


We now proceed to produce the decisions of the 
Supreme Court of Missouri directly upon the va- 
lidity of this statute. A short time after the pas- 
sage of the act, in 1869, some townships in Linn 
county having proceeded to vote stock, under the 
provisions thereof, to the North Missouri Cen- 
tral R. R. Co., the county court refused to issue 
the bonds, and an application in behalf of the 
company was presented to the circuit court of 
Linn county to compel the issue of said bonds, 
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The case was taken to the supreme court, and the 
opinion of the court is to be found in 44 Mo. 504. 
The court says: ‘* The petition stated the terms 
and conditions on which the petitioners desired the 
subscription should be made, and then further al- 
leged that on the said 18th day of May, 1869, the 
county clerk made and caused to be entered on 
the record of its proceedings an order for an elec- 
tion as provided for in the petition, which order is 
set out at length: that in pursuance of said order 
an election was duly held, conducted as prescribed 
by law, and that more than two-thirds of the 
qualified voters of the township voting at the 
election voted in favor of the subscription; that 
at au adjourned term of the court held on the 5th 
day of July 1869, the court made an order of 
record making the subscription, in behalf of said 
Benton township, according to the terms and con- 
ditions as set forth in the petition for an election, 
and the order of court calling the same; that 
afterwards, at the August adjourned term of said 
court, held on the 6th day of September, 1869, the 
North Missouri Central Railroad Co. requested the 
court to issue and deliver to said company the 
bonds required under the terms and conditions of 
said subscription, but the court refused and still 
refuses to deliver the bonds for the alleged reason 
only that the act under which the subscription 
was made was unconstitutional and void.”’ This 
case was fully argued, the law and the constitu- 
tion thoroughly examined, and the act declared to 
be valid. Ithas been sometimes said that the pre- 
cise point of unconstitutionality now urged was 
not considered in the Linn county case by the 
Missouri court. By examining the pleadings in 
the case, it will appear that the petition asking a 
peremptory writ of mandamus averred, ‘that 
more than two-thirds of the qualified voters of the 
township voting at the election voted in favor of 
the subscription.’”’> The return of the county 
court to the writ is, “‘ that the court ought not to 
issue and deliver the bonds, because the law un- 
der which they acted is violative of the state con- 
stitution, and should therefore be regarded as a 
nujlity.”” 44 Mo. 507. Itis scarcely fair to insist 
that no point is decided by a court, except such as 
may be raised in the briefs and arguments of the 
attorneys. It is far better to take the issues as made 
by the pleadings and to suppose that the issues 
themselves are passed upon in the judgment of 
the court. In this case the issue was clearly 
made; the constitution and the law were set 
forth in the pleadings, and had to be construed by 
the court before the bonds could be held valid. 
The same question was subsequently presentediu 
the case of Ranney v. Baeder, 50 Mo., and in- 
volved the validity of the township bonds issued 
by Cape Girardeau township, in Cape Girardeau 
county. The court says: ‘‘ The election was reg- 
ularly held, and 376 votes were cast for subscrip- 
tion and 7 votes against it. The abstract of the 
vote was certified to the county court, and 
thereupon it was ordered that the court subscribe 
$150,000 in the name of the county for and in be- 





half of Cape Girardeau township, to the capital 
stock of the company, on the terms heretofore 
stated, which were set out in full. The whole 
proceeding was strictly in pursuance of the stat- 
ute.”” In this case, the vote actually cast was 
taken asthe criterion. It was assumed that the 
law satisfied the requirements of the constitution, 
and the concurring opinion of the judges declares 
that they ‘‘ entertain no doubt about the validity 
of the subscription.’’ The question again came 
before the court in the case of the State v. San- 
derson, 54 Mo. 203. This was a proceeding to en- 
join the collection of taxes to pay township bonds. 
The complainant’s brief insisted * that the bonds 
were illegally issued and are void ;”’ ‘‘that the pro- 
ceedings conferred no power to issue the bonds’ 
on the county court.”’ In this case the court says, 
‘** that the irregularities set up in regard to the 
election would be no defense against the bona Jide 
holders.’’ The same point arose in State v. Cun- 
ningham, 51 Mo. 479, State v. Clarkson, 59 Mo. 
149, and in other cases since decided, ‘in all of 
which,”’ as was properly said in the supreme court, 
in Cass County v. Johnson, ‘“ the act was in some 
form brought under consideration, and in no one 
was there a suggestion of its unconstitutionality 
by either court or counsel.”’ 

In addition to this the federal courts in Missouri 
were no less emphatic in declaring the constitu- 
tionality of the act of 1868. ‘*‘ Whether the legisla- 
ture could authorize township aid to railways, 
without the assent of two-thirds of the voters 
therein, need not be determined, for it has not 
undertaken to do so.”” See Jordan v. Cass Co., 3 
Dillon, 185; Washburn vy. Cass Co., 3 Dillon, 251, 
and the Supreme Court of the United States in 
1872, by a unanimous opinion, gave construction 
to the term ‘‘a majority of the legal voters of a 
township.”” The point was expressly made by de- 
fendant’s counsel, and had to be decided by the 
court. The following is its language: ‘‘ Respon- 
sive to the first objection, it is insisted by the 
plaintiffthat the legislature, in adopting the phrase 
‘a majority of the legal voters of a township,’ in- 
tended to require only a majority of the legal 
voters of the township voting at the election, noti- 
fied and held to ascertain whether the proposition 
to subscribe for the stock of the company should 
be adopted or rejected, and the court is of the 
opinion that such is the true meaning of the enact- 
ment, as the question would be necessarily deter- 
mined by a count of ballots. Tested by this con- 
sideration, it is clear that an election was held 
within the meaning of the act of the legislature, 
and that the majority of the legal voters of the 
township did vote in favor of the subscription, as 
the proof shows that a meeting was called and 
held, and that the majority of the legal voters, 
voting at the meeting, voted in favor of the prop- 
osition. St. Joseph Township v. Rogers, 16 Wall 
644. 
It has therefore been shown by all the rules of 
interpretation, that the legislature and the Supreme 
Court of Missouri gave proper construction to the 
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constitutional provision under consideration; but 
whether the construction given was right or 
wrong, it was the duty of the Supreme Court of 
the United States to follow such construction. 

The judiciary act of 1789, enacted by the fathers 
of the republic, declared ‘“ that the laws of the 
several states—except where the constitution, 
treaties or statutes of the United States shall other- 
wise require or provide, shall be regarded as rules 
of decision in trials of common law in the courts 
of the United States in cases where they apply;”’ 
and the Supreme Court of the United States ‘ has 
always held that the laws of the states are to re- 
ceive their authoritative construction from the 
state courts, and the state constitutions in like 
manner are to be construed as the state courts 
construe them.” Ottowa v. Perkins, 94 U. 8. 260; 
4 Cent. L. J., 442, 482. ‘‘ Here commercial secu- 
rities are involved. When the bonds were issued 
there had been no authoritative intimation from 
any quarter that such statutes were invalid. The 
legislature confirmed their validity in every act by 
an implication equivalent in effect to an express 
declaration, and during the period covered by their 
enactment neither of the other departments of the 
government of the state lifted its voice against 
them—the acquiescence was universal.”” Town- 
ship of Pine Grove v. Talcott, 19 Wallace, 666. In 
Elmwood v. Marcy, 2 Otto, 289,3 Cent. L. J. 511, 
the Supreme Court of the United States used this 
language: ‘‘ We have always followed the highest 
court of the state in its construction of its own 
constitution and laws; it is only where they have 
been construed differently at different times, that 
in cases like this we have adopted as a rule of action 
the first decision and rejected the last. This has 
been done on the ground that rights acquired on 
the strength of the former decision could not be 
lost by a change of opinion in the court.”’ This 
doctrine of the supreme court—adhered to from 
the foundation of the government—and never de- 
parted from in any case—except where the current 
of judicial opinions in a state was not understood 
at the time of rendering the opinion, is predica- 
ted upon a principle of universal justice. That 
which is a valid contract in Missouri may not be 
valid in Dlinois; but if contracts are made in Mis- 
souri upon the faith of judicial opinion—the con- 
tract should be held valid, whatever may be the 
abstract opinion of other courts. 

“That state of things, when judicial decisions 
conflict so that a citizen is always at a loss in re- 
gard to his rights and duties, is a very serious 
evil.” Cooley Con. Lim. 50. Lord Ellenborough 
said, *‘ It is often more important to have the rule 
settled than to determine what it shall be.” 2 
East, 302. Lord Mansfield said, ‘‘ Where solemn 
determinations acquiesced in had settled precise 
cases and a ruleof property, they ought, for the 
sake of certainty, to be observed as if they had 
been originally a part of the text of the statue.”’ 
1 Burrough, 419. ‘Before courts disregard a 
former decision, however unfounded in law, un- 
reasonable in its deductions, or even mischievous 





in its consequences, they should consider whether 
the point involved is such as to have become a rule 
of property so that titles have been acquired in 
reliance upon it, and vested rights will be disturb- 
ed by any change.’’ Cooley’s Con. Lim. 52. ‘ It 
is by the notoriety and stability of such rules that 
people, in general, can venture to buy and trust, 
and to deal with each other.”” 1 Kent’s Com. 495. 
And hence it is that the Supreme Court of the 
United States says, ‘that the decisions of the 
state courts are to be accepted as the rule of de- 
cision for the federal courts.’’ State R. R. Tax. 
cases, 2 Otto, 618, 3 Cent. L. J. 340; South Ottawa 
v. Perkins, 4 Otto, 260, 4 Cent. L. J. 482; Leaven- 
worth v. Barnes, 4 Otto, 70. 

Since the decision of the Supreme Court in the 
Cass County case it has been charged that the 
doctrine enunciated is new, and much surprise 
has been expressed that the court apparently over- 
ruled its own opinion, delivered at the October 
Term, 1875, in the celebrated case of Harshman v. 
Bates County, 3 Cent. L. J. 367. It is insisted 
that the doctrine in the late case is not new, but 
as old as the Judiciary Act of 1789. This doctrine 
commenced with the organization of the govern- 
ment, and if it ever ceases to be the doctrine of 
the Supreme Court the government itself will be 
at an end. Ifthe federal courts should ever disre- 
gard contracts upon which rights have become 
vested in the respective states, either the Federal 
Government must cease to exist or the state gov- 
ernments. A contract good and valid when made 
is good and valid for all time. If good at home, 
it is good everywhere. If the federal courts can 
declare a contract, which is valid under the laws 
of the State of Missouri, to be void, the supreme 
court ceases to be the guardian of the people’s 
rights. Instead thereof, it becomes a violator of 
contracts and the perpetrator of judicial robbery. 
Such an opinion can not for a moment be en- 
tertained in regard to the Supreme Court of the 
United States. It is far better, if this court should 
unfortunately blunder in regard to the course of 
judicial opinion in a state, that it should frankly 
retrace its steps and hold to the sanctity of con- 
tracts. If the obiter dicta of the court in the 
Harshman case had been suffered to 1emain it 
would have been no less discreditable to the court 
than ruinous to innocent people. 

It is a fact notorious, not only to the people of 
the state, but to the people of the United States, 
that under the act of 1868, with the sanction of the 
executive, legislative and judicial officers of Mis- 
souri, between three and four millions of township 
bonds were issued and put upon the market; that 
they were sold for comparatively large prices, and 
the proceeds invested in railroad improvements. No 
investment was made in them until the highest court 
in the state had declared that the bonds were valid 
securities, and for seven years thereafter they com- 
manded a high price in the money markets of the 
country. They were not only purchased for spec- 
ulation, but they were purchased by the poor, as 
an investment. By the issue of these bonds, per- 
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haps, not less than $25,000,000 of property were 
brought into the state, and invested in railroad 
improvements. That property still remains in the 
counties, and the result of the expenditure of these 
bonds and the $25,000,000 induced to join them, 
has given to the State of Missouri a system of rail- 
road improvement scarcely excelled by any of the 
Western States. There is scarcely a village of 
1,500 inhabitants in any remote corner of the state 
without the advantages of railroad communica- 
tion. The contracts for the purchase of these 
bonds were valid when made. They were issued 
willingly by the people. It is almost certain that 
larger and better consideration was secured for 
them than for any other bonds issued in the 
state. If these township bonds are without con- 
sideration, what shall we say of the twenty- 
five millions issued by the state itself, and the 
numerous bonds issued by the several counties of 
the state. Hence it is that the dicta contained in 
the Harshman case can not be accounted for, ex- 
cept upon the idea that the court was not ac- 
quainted with the course of judicial decision in 
Missouri. It is not pretended that the judgment 
of the court in the Harshman case is incorrect. On 
the contrary, it is in accordance with long settled 
Gecisions of the Supreme Court of the United 
States, as instanced in the cases of Marsh v. Ful- 
ton Co. and Clairwater v. Meredith. In the Harsh- 
man case the bond was voted to one company and 
issued to another, and hence the bond was abso- 
lutely void. If the court had stopped when it had 
declared the bond to be void for this reason, its 
decision would have been acquiesced in by the 
people and by the bar. It is not the judgment of 
the court that is objectionable, but that which was 
not necessary to its judgment. 

The issues framed by the pleadings, had to be 
passed upon. So much it was necessary for the 
court to decide, and the bond being void for 
reasons apparent in the record, it was totally 
unnecessary to decide anything else. So far 
the case is an authority. The “reasoning, illus- 
trations or references contained in the opinion 
are not authority, not precedent, but only the 
points in judgment arising in the particular case 
before the court. The members of a court may 
often agree in a decision, a final result in a case, 
but differ widely as to the reasons and principles 
conducting their minds to the same conclusion. 
It is then the conclusion only and not the process 
by which it is reached which is the opinion of the 
court and authority in other cases. The law is 
thus far settled but no farther. The reasoning 
adopted, the analogies and illustrations presented 
in real or supposed cases in an opinion may be 
used as argument in other cases, but not as au- 
thority.” 

But suppose it to be true, that the supreme 
court has reversed the Harshman case. Is it the 
first time that this court or other courts of final 
jurisdiction have reversed themselves? How often 
has the Supreme Court of Missouri done the same 
thing, and how often has the Supreme Court of the 





United States reversed itself in order simply to 
follow the decisions of state courts. It is not to 
be supposed that nine judges, coming from as 
many states of the Union, can be perfectly fami- 
liar with the course of decision in all the thirty- 
eight states; and if the case before them is one in 
which it becomes their duty to follow the adjudi- 
cations of a state court, and the arguments and 
briefs of counsel fail to acquaint them with the 
decisions of the state in question, how is it possible 
that they can conform their decisions to the de- 
cisions of the local courts? And such was the 
precise difficulty in the Harshman case. It was 
argued at the close of the term, only one short 
oral argument made and the brief filed in support 
of the bond was well calculated to mislead the 
court as to the rulings of the state courts on the 
question involved. 

It has been urged in criticism of the opinion in 
the Cass County case that it runs counter to the 
decision of the Supreme Court of Missouri in State 
v. Sutterfield, 54 Mo. 391. The Sutterfield case 
grew out of the constitutional provision in regard 
to the removal of county seats. ‘The general 
assembly shall have no power to remove the coun- 
ty seat of any county unless two-thirds of the 
qualified voters of the county at a general election 
shall vote in favor of such removal.’ Constitu- 
tion of 1865, art. 4, sec. 30. It will be observed 
that this provision is altogether different from the 
one in regard to voting stock. In the latter case 
the vote may be taken at a regular or special elec- 
tion. In the former case it cun only be at a regu- 
lar election. In the latter case it requires only the 
‘‘assent’’ of the voters, which by all the decisions 
may be inferred from absence from the polls. In 
the former case it requires that two-thirds of the 
qualified voters ‘‘shall vote” in favor of such re- 
moval. The difference in the language of the two 
provisions is almost conclusive of a difference of 
meaning, and such difference of meaning was act- 
ed upon by the legislature in carrying out the two 
provisions. The act of the legislature in regard 
to the removal of county seats requires that two- 
thirds of the “legally registered voters”? should 
favor the removal. Not only is the con- 
stitutional provision different, but the act of the 
legislature itself is different. It can not be re- 
markable that the judicial interpretation of the two 
constitutional provisions and the acts of the legisla- 
ture in regard thereto should also be different. The 
opinion of the court in the Sutterfield case is not 
only supported by reason, but by authority. The 
vote was at a general election. The voters in favor of 
the removal were neither two-thirds of those who 
voted at the election, nor two-thirds of the reg- 
istered voters, and the supreme court simply de- 
clared that the county seat should not be removed 
under the circumstances. But the opinion in this 
Sutterfield case is clearly in favor of the validity of 
the bonds issued under the other provision of the 
constitution and the act of 1868. The court says: 
‘*We should hesitate to interfere with previous ad- 
judications of the court, if on the faith of such de- 
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cisions property had been acquired, or money in- 
vested. The views of the court on this subject have 
already been expressed in the case of Smith v. 
Clark County, 54 Mo. 38.” By reference to the 
Clark County case, we can readily appreciate the 
importance of the language used. “It is con- 
ceded in all the cases that every question as to the 
regularity of the election and its result is closed 
against the municipal body that issues the bonds, 
and it is only essential to their validity in the 
hands of a bona fide holder, that some sort of an 
election should be held. It may be that only a 
majority vote for the subscription when the law 
required two-thirds; it may be that from the want 
of a sufficient notice a mere fraction of the voters 
appear at the polls; it may be that hundreds of 
minors or other disqualified persons have voted, 
* * * * yet the officers of the municipality 
are allowed to decide upon these questions, and 
their decision is held conclusive.’’ 54 Mo. 76. 

But suppose we admit all that is claimed by those 
who insist upon the unconstitutionality of the act 
of 1868. They say that it is unconstitutional only 
because of the use of the word ‘ voting” in the 
first section. Cast out this word, and the objection 
ceases. It is admitted that the act is sufficient for 
the purpose of calling and holding anelection. It 
prescribes the duties of the county court in the issue 
of the bonds, and in the levy and collection of the 
taxto pay them. It fixes the duties of the county 
treasurer and the collector, and converts tax re- 
ceipts into certificates of stock in the hands of the 
tax-payer, and beyond all, it creates a fund derived 
from state and county taxation upon the railroads 
themselves, for the payment of the bonds and in- 
terest. The act was passed to encourage the build- 
ing of railroads. The legislature intended it to 
have effect. It is an act of exceeding liberality to 
the tax-payer. It not only furnishes a fund for 
the liquidation of the bond, withdrawn from the 
state and county revenue for the benefit of the 
township, but gives to the individual tax-payer an 
amount of stock in the railroad company equal to 
the tax heis required to pay. 

The whole of an act can not be rejected, because 
it contains a word or phrase repugnant to the con- 
stitution. ‘* An unconstitutional act must operate 
as far as it can, and should operate in all cases 
where its enforcement in the particular case does 
not infringe upon the constitution.” And ‘an 
unconstitutional act will not be held invalid on the 
objection of a party whose interests are not affected 
by it in the manner which the constitution for- 
bids.”? Cooley Con. Lim. 180-1, 6 Hill, N. Y. 47. 
““If any part of an act be unconstitutional, the 
provisions of that part may be disregarded, while 
full effect will be given to such as are not repug- 
nant to the constitution.’’ Bank, etc., v. Dudley’s 
Lessee, 2 Peters,492. 

If, then, at an election held under the act, a clear 
majority of two-thirds of all the voters resident in 
the township, whether we take the poll books or 
the registration lists, should have voted for sub- 
scription, would it be pretended that bonds issued 








in pursuance of such election are void? In such 
case could any tax-payer insist that his interests 
were ‘ affected in any manner which the constitu- 
tion forbids?’ Suppose the act of 1868 had omit- 
ted the word -‘ voting,’’ and had followed the pre- 
cise words of the constitution, and ‘authorized the 
issue of bonds upon the assent of ‘two-thirds of 
the qualified voters of the township ;’’ and suppose 
that in executing the law, the county courts should 
have issued and sold bonds authorized by a vote of 
only two-thirds of those voting, does any one 
question the validity of such bonds? This has 
been the invariable practice in reference to coun- 
ties, cities and towns, under section 17 of the Gen- 
eral Railroad Law. As was said in Smith v. Clark 
Co. 54 Mo., ‘it is only essential to the validity of 
bonds in the hands of a bona jide holder that the 
same sort of an election should be held.”” It must 
be admitted that if the word *‘ voting’’ had been 
omitted from the act, the county courts, in their 
own discretion, could have adopted any test or 
criterion of the number of qualified voters, and 
issued bonds binding on the townships. Different 
county courts may have udopted different tests, 
and the same court may have changed its rulings 
in different cases; but in all such cases the bond 
would have been good in the hands of a bona fide 
holder. 

Under all the circumstances, therefore, it may 
be confidently assumed, not only upon authority, 
but upon reason: 

1st. That the legislature, in the passage of the 
act of 1868, gave correct interpretation to the con- 
stitution of 1865. 

2d. That the rule of evidence adopted, founded 
upon the actual ballots cast, established a higher 
degree of uniformity and certainty, and furnished 
a better guaranty of protection against imposition 
and fraud, than could have been found in the shift- 
ing opinions of the county courts. 

3d. That the construction embodied in the act of 
1868, had already received the sanction of long 
usage by the people, had been strengthened by 
legislative and judicial endorsement at home, and 
fortified by an unbroken line of legislative and ju- 
dicial interpretation in other states. 

4th. That immediately upon the passage of the 
act of 1868, it received the judicial interpretation 
of the highest court in the state; and for some 
years thereafter, the people and all departments 
of their state government, acquiesced in that inter- 
pretation. If this decision and acquiescence ‘“‘origi- 
nated in error, yet the error is now so common 
that it must have the force of law.” ‘ Long and 
continued usage furnishes a contemporaneous con- 
struction, which must prevail over the mere tech- 
nical import of the words.” 

5th. That where rights of property have grown 
up on the faith of legislative acts, approved by 
the solemn adjudications of the courts, these rights 
can not be disturbed. 

6th. That when a municipality, acting under an 
authority which at the time is held valid by the 
highest court of the state, issues its bonds, and 
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such bonds have passed into the hands of bona fide 
purchasers, it is estopped from alleging their inva- 
lidity. 

7th. The federal courts, in the interest of justice 
must follow the local courts of a state in their 
construction of its constitution and laws. But if 
rights of property have been acquired on the 
strength of former decisions in a state, the federal 
courts will protect those rights against any change 
of opinion in the state tribunals. J. B. H. 








INSURANCE — WAIVER OF FORFEITURE. 


GLOBE MUTUAL LIFE INS. CO. v. WOLFF. 
Supreme Court of the United States, October Term, 
1 


1, CASE IN JUDGMENT —WAIVER OF FORFEITURE.—A 
policy of insurance was issued, conditioned to become void 
in case of failure of insured to pay the regular premium 
on the day it was due, or if the insured, without the con- 
sent of the company, should reside within certain prohib- 
ited districts; provided, however, that even after the day 
for the payment of the premium had passed, the company 
would waive the failure upon being satisfied that the in- 
sured was still in health. It was customary for an agent of 
the company to receive premiums after they were due, and 
his acts in doing so were sanctioned by the company, who 
furnished him with renewal receipts for the purpose. The 
agent had, however, no authority to waive the forfeiture 
arising from residence in the prohibited district. The in- 
sured, who had failed to pay a premium when due, and was 
residing within the prohibited district without consent, 
was taken sick with yellow fever, of which he shortly after 
died. While he was sick, his agent called upon the insur- 
ance agent and paid the premium, and received a receipt 
renewing the policy for one year, signed by the company 
and countersigned by its agent. The agent of the insured 
was asked nothing about the health of the insured, and he 
gaid nothing. Heid, that while the insurance agent would 
be presumed to have authority to waive the failure to pay 
the premium when due, he would not be to waive the for- 
feiture caused by residing in the prohibited district, and 
the receipt of the premium by him, and issue of the renewal 
receipt, would not operate as a waiver. 

2. TO BIND THE COMPANY on the waiver of failure to pay 
premium, the agent should have been informed of the state 
of health of the insured. 


IN ERROR to the Circuit Court of the United States 
for the Eastern District of Missouri. 


Mr. Justice FIELD delivered the opinion of the 
court: 

This was an action on a policy of insurance issued 
by the Globe Mutual Life Insurance Company of New 
York on the 5th of November, 1869, upon the life of 
Charles H. Garber, commencing on the first of that 
month. The insurance was for the amount of $6,000, 
and was effected by the wife of the insured for her sole 
benefit. The premium designated was made payable 
annually on the first of November. The policy stipu- 
lated for the payment of the amount of the insurance 
within sixty days after due notice and proof of the 
death of the insured, subject, however, to certain ex- 
press conditions. One of these cenditions provided 
that if the premiums were not paid on or before the 
days mentioned for their payment, the company should 
not be liable for the sum insured or any part of it, and 
that the policy should cease and determine. Another 
condition provided that if the insured resided in any 
part of the United States south of the 33d degree of 
north latitude, except in California, between the 1st of 
July and the Ist of November, without the consent of 
the company previously given in writing, the policy 
should be null and void. And the policy declared that 





agents of the company were not authorized to make, 
alter or discharge contracts, or waive forfeitures. 

The insured died at the city of New Orleans on the 
11th of November, 1472. Between the Ist of July and 
the 1st of November of that year he had resided at that 
city, which is south of the 33d degree of north lati- 
tude, without the previous consent in writing of the 
company; and the annual premium due on the first of 
that month was not paid on or before that day. 

By this residence of the insured within the prohib- 
ited district of country during the period designated, 
without the previous consent of the company, and the 
failure of the holder of the policy to pay the annual 
premium when it became due, the policy, by its express 
terms, was forfeited, and the company released from 
liability, unless the forfeiture was waived by the action 
of the company, or of its agents authorized to repre- 
sent it in that respect. 

The waiver of the forfeiture for the non-payment of 
the premium due on the Ist of November, 1872, is al- 
leged on the ground that the premium was subse- 
quently paid to an agent of the company, he delivering 
its receipt for the same, signed by its secretary and 
countersigned by the manager and cashier of the local 
office, the plaintiff contending that the company by its 
previous general course of dealing with its agents, and 
its practice with respect to the policy in suit, had au- 
thorized the premiums to be paid and the agent to re- 
ceive the same after they became due, and thus had 
waived any right to a strict compliance with the terms 
of the policy as to the payment of premiums. 

The waiver of the forfeiture arising from the resi- 
dence within the prohibited district between the first 
of July and November, without the previous consent 
of the company, is also alleged from the subsequent 
payment of the premium and its receipt by the local 
agent, the plaintiff contending that the premium was 
received with knowledge by the agent of the previous 
residence of the insured within the prohibited district. 

It appears from the record that the deceased was 
taken sick with the yellow fever at New Orleans on the 
6th or 7th of November, 1872,and died on the 11th of 
the month, between the hours of eleven and twelve in 
the forenoon. On the previous day a telegram was sent 
by Mrs. Garber from New Orleans to a gentleman in 
St. Louis, directing the latter to go to the agency of 
the company in that city, at which the policy was 
issued, and pay the premium due on the first of the 
month. Accordingly, on the following morning, at 
nine o’clock, the premium was paid by this gentleman, 
and a renewal receipt was thereupon delivered to him. 
This renewal receipt was dated in New York, and 
signed by the secretary of the company. It not only 
acknowledged the receipt of the premium, but it con- 
tinued the policy in force anotheryear. The practice 
of the company was to send to its agents in St. Louis 
receipts in this form, signed by its secretary, to be 
countersigned by the local manager and cashier before 
being used. The receipt given was thus countersigned. 
The payment was made in the present case to a boy in 
the office of the agent, and by him the renewal receipt 
was delivered. It was his habit to receive premiums 
and deliver the proper renewal receipt in the absence 
of the agent. In this case the money was given by him 
on the latter’s coming to the office the same morning. 
The agent credited the amount to the company in his 
semi-monthly account transmitted to the home office. 
The gentleman who paid the premium was not aware 
at the time that the insured was sick, and no inquiries 
were made by the boy or the agent as to his health. It 
is conceded that they had no information on the sub- 
ject. A few days afterwards the agent learned of the 
death of the insured, and of the sickness which was 
the immediate cause of it, and informed the home 
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office. The company at once telegraphed the agent to 
return the premium. and demand a surrender of the 
renewal receipt. The money was accordingly tendered 
to the gentleman who paid it, and a surrender of the 
renewal receipt demanded, but the tender was not re- 
ceived, nor the receipt returned. 

The conditions mentioned in the policy could, of 
course, be waived by the company, either before or 
after they were broken; they were inserted for its 
benefit, and it depended upon its pleasure whether 
they should be enforced. The difficulty in this case, 
and in nearly all cases where a waiver is alleged in the 
absence of a written proof of the fact, arises from a 
consideration of the effect to be given to the acts of 
agents of the company in their dealings with the in- 
sured. Of course such agents, if they bind the com- 
pany, must have authority to waive a compliance with 
the conditions upon a breach of which the forfeiture 
is claimed, or to waive the forfeiture when incurred, 
or their acts waiving such compliance or forfeiture 
must be subsequently approved by the company. The 
law of agency is not different when applied to the acts 
of an agent undertaking to continue a policy of insur- 
ance, and when applied to any other act for which his 
principal is sought to be held responsible. 

The principle that no one shall be permitted to deny 
that he intended the natural consequences of his acts 
when he has induced others to rely upon them, is as 
applicable to insurance companies as it is to individu- 
als, and will serve to solve the difficulty mentioned. 
This principle is one of sound morals as well as of 
sound law, and its enforcement tends to uphold good 
faith and fair dealing. If, therefore, the conduct of the 
eompany in its dealings with the insured in this case, 
and with others similarly situated, has been such as to 
induce a belief that so much of the contract as provides 
for a forfeiture if the premium be not paid on the day 
it is due, would not be enforced if payment were made 
within a reasonable period afterwards, the company 
ought not in common justice to be permitted to allege 
such forfeiture against one who has acted upon the 
belief and subsequently made the payment. And if 
the acts creating such belief were done by the agent 
and were subsequently approved by the company, 
either expressly or by receiving and retaining the pre- 
miums, the same consequences should follow. 

This principle applied to the case at bar will render 
the question presented one of easy solution. The com- 
pany, notwithstanding the provision in the policy that 
its agents were not authorized to waive forfeitures, 
sent to them renewal receipts signed by its secretary, 
to be used when countersigned by its local manager 
and cashier, leaving their use subject entirely to the 
judgment of the local agent. The propriety of their 
use, in the absence of any fraud in the matter, could 
not afterwards be questioned by the company. Ac- 
companying these receipts was a notice, printed on the 
same paper, that policies which became null for non- 
payment might be renewed at the home office, within 
a reasonable time, upon furnishing satisfactory evi- 
dence of good health, such satisfactory evidence being 
left to the judgment of the local agent, and the re- 
newal by the home office consisting of a receipt signed 
by its secretary, transmitted to such agent, to be used 
when countersigned by the local manager and cashier. 
It was the habit of the agent to give such renewal re- 
ceipts whenever the premiums were paid after the time 
stipulated, and his accounts to the home office showed 
such subsequent payment. His action in this respect 
was not questioned by the company, and the premiums 
were retained by it without any pretense that the pol- 
icies had ceased to be obligatory fer want of punctual- 
ity in their payment. The mode of dealing by the 
agent with persons taking out policies at the local of- 





fice, his use of renewal receipts, his acceptance of 
premiums after the day on which they were payable, 
were all known to the home company, and its reten- 
tion of the premiums thus received was an approval of 
his acts. So far, then, as the waiver of the forfeiture 
incurred for the non-payment of the premiums is con- 
cerned, it is clear that the company by its course of 
dealing had, notwithstanding the provision of the pol- 
icy, left the matter to be determined by its local agent 
to whom the renewal receipts were entrusted. 

But so far as the forfeiture arose from the residence 
of the insured within the prohibited district, the case 
is different. There is nothing in the acts of the com- 
pany which goes to show that it ever authorized its 
agents to waive a forfeiture thus incurred, or that it 
ever knew of any residence of the insured within the 
prohibited district until informed of his death there. 
In every case where premiums were received after the 
day they were payable, the fact that a forfeiture had 
been incurred was made known to the company from 
the date of the payment, and the retention of the 
money constituted a waiver of the forfeiture; but no 
information of a forfeiture on any other ground was 
imparted by the date of such payment. The agent re- 
ceiving the premium, in the case at bar, testified that 
he knew nothing of the residence of the insured within 
the prohibited district during the expected period, 
and the evidence in conflict with his testimony was 
slight. He knew that the insured had a place of busi- 
ness there, and he was permitted to make occasional 
visits there within the prohibited period, and to re- 
side there at other times. Everything produced as 
evidence of knowledge of residence within the pre- 
scribed district is consistent with these occasional 
visits and residence at other times than during the ex- 
cepted period. But even if the agent knew the fact 
of residence within the excepted period, he could not 
waive the forfeiture thus incurred without authority 
from the company. The policy declared that he was 
not authorized to waive forfeitures, and to the provi- 
sion effect must be given, except so far as the subse- 
quent acts of the company permitted it to be disre- 
garded. There is no evidence that the company in any 
way, directly or indirectly, sanctioned a disregard of 
the provision with reference to any forfeiture except 
such as occurred from non-payment of premiums. As 
soon as it was informed of the residence of the insured 
within the prohibited district, it directed a return of 
the premium subsequently paid. It would be against 
reason to give to the receipt of the premium by the 
agent, under the circumstances stated, the efficacy 
claimed. The court, in its instructions, treated the 
receipt of the premium by the agent, with knowledge 
of the previous residence of the insured within the 
prohibited district, if the agent had such knowledge, 
as itself a sufficient waiver of the forfeiture incurred, 
without any evidence of the action of the company 
when informed of such residence, and in this respect 
we think the court erred. It is essential that the com- 
pany should have had some knowledge of the forfeit- 
ure before it can be held to have waived it. 

It is true that where an agent is charged with the 
collection of premiums upon policies it will be pre- 
sumed that he informs the company of any circum- 
stances coming to his knowledge affecting its liability, 
and if subsequently the premiums are received by the 
company without objection, any forfeiture incurred 
will be presumed to be waived. But here there was 


no ground for any inference of this kind from the sub- 
sequent action or silence of the company. There was 
no evidence of a disregard of the condition as to the 
residence of the assured in any previous year, and 
consequently there could be no inference of a waiver 
of its breach from a subsequent retention of the pre- 
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miums paid. This is a case where immediate enforce- 
ment of the forfeiture incurred was directed when in- 
formation was received that the condition of the pol- 
icy in that respect had been broken. 

Not only should the company have been informed of 
the forfeiture before it could be held by its action to 
have waived it, but it should also have been informed 
of the condition of the health of the insured at the 
time the premium was tendered, upon the payment of 
which the waiver is claimed. The doctrine of waiver 
as asserted against insurance companies to avoid the 
strict enforcement of conditions contained in their 
policies is only another name for the doctrine of es- 
toppel. It can only be invoked where the conduct of 
the companies has been such as to induce action in re- 
liance upon it, and where it would operate as a fraud 
upon the assured if they were afterwards allowed to 
disavow their conduct and enforce the conditions. To 
a just application of this doctrine it is essential that 
the company sought to be estopped from denying the 
waiver claimed should be apprised of all the facts: of 
those which create the forfeiture and of those which 
will rily inf e its judgment in consenting 
to waive it. The holder of the policy can not be per- 
mitted to conceal from the company an important fact, 
like that of the insured being in extremis, and then to 
claim a waiver ef the forfeiture created by the act 
which brought the insured to the condition. To per- 
mit such concealment, and yet to give the action of the 
company the same effect as though no concealment 
were made, would tend to sanction a fraud on the 
part of the policy-holder, instead of protecting him 
against the commission of one by the company. 

It follows that the judgment must be reversed and 
the cause remanded for a new trial; and it is so or- 
dered. 
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BAILMENTS. 





ARNOTT ET AL. V. THE KANSAS PACIFIC 
RAILWAY COMPANY. 


Supreme Court of Kansas, July Term, 1877. 
[Filed September 2, 1877.] 


Hon. ALBERT H. HORTON, Chief Justice. 


“ > im I Associate Justices. 
BAILMENT — LOCATIO OPERIS FACIENDI. — 1. Where a 
railroad company, having a quantity of old and worn out 
railroad iron which it wished to utilize, entered into con- 
tract with a rolling mill company, by which the latter com- 
pany was to re-roll into new bars or rails the old iron when 
delivered to it, and the rolling mill company was to add to 
the old iron a certain amount of new iron to form the head 
or top of the new rails, and thereafter, under said agree- 
ment, old iron was delivered to the rolling mill company 
by the railway company, and new rails were manufactured 
therefrom, with accessorial additions furnished by the roll- 
ing mill company, and the railway cempany supplied the 
chief or principal part of the materials for the new rails, 
the right of property to the iron, while the work is going 
on, and to the rails, when completed, remains in the rail- 
way company; and held, that the transaction between the 
two companies is of the nature of the bailment denomina- 
nated by law writers of the class locatio operis faciendi. 


_ 2. EVIDENCE.—In such a transaction, as above stated, the 
material inquiry is which company furnishes the chief or 
principal portion of the material fox the manufacture of the 
new rails, and where the old and new rails are levied upon 
in the possession of the rolling mill company, as the prop- 
erty of the latter company and are afterwards replevied by 
the railway company as its property from the officers 
making such levy, and on the trial of such replevin action 
the president of the rolling mill company introduced by 
the railway company to prove the process of the manufac- 
ture of the new rails, testifies in full as to such process, 
and states he is familiar with the details of the manufac- 





ture of the rails. Held, that it is materal error for the dis- 
trict court to refuse to said officers the right to show by 
such witness the amount of new iron intermingled with the 
old iron, inthe process of manufacturing the old rails by 
the railway company into new ones. 


ERROR from Shawnee County. 

HORTON, C.J., delivered the opinion of the court: 

The following is a general statement of the facts in 
this case: In August and September, 1874, the plaint- 
iffs in error, who were constables of Shawnee County, 
held several executions issued by justices of the peace 
of said county on judgments against the Topeka Roll- 
ing Mill Company, a corporation doing business in 
North Topeka. The executions amounted in all to $2,- 
508.37; and certain iron being in possession of the roll- 
ing mill company, the constables levied upon it as the 
property of this company, to satisfy their executions. 
The iron was so held by them as such constables when 
the K. P. Rly. Co., on September 23d, 1874, commenced 
their action in the court below in replevin to recover 
the possession of the property. The said personal 
property was described in the petition as follows: 
*“*The specific mass of railroad iron, in bars or flats, 
amounting in weight to about three hundred tons, now 
stacked in North Topeka, near to and south of the 
track of K. P. Rly. Co., and about one hundred and 
fifty yards east of its depot, in North Topeka aforesaid, 
being all the railroad iron stacked in such locality.” 
The railroad company claimed to be the owner of the 
iron, and that the rolling mill company was only its 
bailee, the proof tending to show that the railway 
company having a large quantity of old and worn out 
railroad iron which they wished to utilize, entered into 
a contract with the rolling mill company by which the 
latter company would re-roll into new bars or rails the 
old iron delivered to it, and put in a certain amount of 
new iron, called heat-iron, to form the head, or top of 
the rails. The course of business.was to weigh in the 
old iron, cut it up, heat several pieces together toa 
welding heat, roll it into flat pieces, add the new iron, 
heat it again, several pieces together, to a welding 
heat, roll it into rails, and weigh out to the railway 
company the number of tons of new iron weighed in 
of the old, charging so much per ton for all the new 
rails so made. The defendant in error made several 
consignments of old iron to the rolling mill company 
during the summer, and received back a large quanti- 
ty of new rails; but the evidence does not show how 
many tons of old iron the defendant in error con- 
signed to, nor how many tons of new rails it had re- 
ceived trom, the rolling mill eompany. Nearly all the 
iron replevied in this action had gone through only one 
of the heating processes, and was in flat pieces called 
“flats.”? There were about twenty-five tons of new 
rails or bars, also,in the mass in dispute. The case 
came on at the December Term, 1874, and was tried by 
a jury, when a verdict was rendered in favor of the 
railway company, and judgment was entered thereon. 
The plaintiffs in error complain of the action of the 
district court and bring the case here for review. 

Counsel for the plaintiffs in error contends that the 
transaction between the railway and rolling mill com- 
panies was what the civilians would call a mutuum, 
rather than a regular bailment; that the iron in the 
possession of the rolling mill company was what the 
Scotch and French lawyers denominate a fungible; 
that by the delivery of the iron by the railway com- 
pany to the rolling mill company, the title passed to 
the latter; that the obligation to deliver new rails to 
the railway company on payment or tender of the 
price of re-rolling became a debt, and therefore, that 
the personal property levied upon was liable to be 
sold to pay the judgments against such rolling mill 
company. Said counsel assigns as error the holding 
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of the court below, that the transaction between the 
eompanies was a bailment under that subdivision 
designated by Sir William Jones in his work on bail- 
ments us locatio operis faciendi and classified by Po- 
thier, in his definition of contract of hire, as a regular 
contract of hire, i. ¢,, that contract of hire where 
the specific thing which is let to hire is to be return- 
ed. We think that the learned counsel mis- 
eonceives the law as applicable to the facts dis- 
eussed, from an attempt to marshal the case nolens 
volens, within the definition of the mutuum of the 
Romans, because it differs slightly from the com- 
mon bailment classified as locatio operis faci- 
endi. While it is true that the transaction between 
the two companies varies from the terms of either a 
regular or an irregular contract for hire, yet if any 
technical term is to be applied to it, it must be placed 
in the category of bailments denominated locatio op- 
eris faciende, rather than that of the mutuum, or fun- 
gible of the law writers. In other words, by the rules 
of the common law and the decisions of this country, 
the transaction was a regular contract of hire, in con- 
tra-distinction from an irregular contract of hire, if 
the railway company furnished the chief or principal 
part of the material of the new rails, and if such was 
the case, the proprietary interest in the iron let was 
not changed, but remained in the latter, viz.: the Kans. 
Pacific Railway Co. This conclusion is based on the 
rule that as the law does not favor tenancy in com- 
mon in such transactions, and as the addition of in- 
considerable accessorial material to the chief or prin- 
cipal material in the manufacture of an article may be 
deemed an actual sale by delivery of such additional 
material to the original owner, such original owner, so 
far from losing his general property in the thing thus 
placed in the hands of another person for manufact- 
ure, acquires that right to whatever minor accessorial 
additions are made in bringing it to its new and im- 
proved form. 

In Slaughter v. Green. 1 Rand. 3, it was held that 
where wheat was delivered at a mill to be ground upon 
an agreement that the miller should return to the 
farmer a given quantity of flour forso many bushels 
of wheat, the miller was a bailee and not a purchaser. 
In Foster v. Pettibone, 7 N. Y. 433, it was held that 
where a contract is made with the manufacturer to de- 
liver him raw materials to be returned manufactured, 
the contract is one of bailment and not of sale, and the 
title to the article when manufactured remains in the 
original owner. In Pierce v. Schenck, 3 Hill. 28, it 
was held, if logs be delivered at a saw mil}, under a 
contract with the miller that he shall saw them into 
boards within a specified time, and that each party 
should have one-half of the boards, the transaction 
enures as a bailment merely, and the bailor retains his 
general property in the logs till all are manufactured 
pursuant to the contract; and it was further held in 
the case that where the miller, aftcr sawing a part of 
the logs into boards within the time, failed to perform 
as to the rest, and converted both the boards and the 
logs to his own use, the bailor might recover in trover 
for the whole, and that the miller was not entitled to 
any deduction on account of what had been actually 
sawed. In Wilson v. Nason, 4 N. Y. 156, it was held 
that when one who has possession of the owner’s 
wheat mixes it with other wheat of the same descrip- 
tion and quality, whether his own or belonging to third 
persons, without the consent of the owner, the latter 
does not Jose the title to his wheat; he may call for a 
division, or when the other parties have received from 
the masstheir several quantities. he may claim and re- 
cover the residue as his separate parcel. Identifica- 
tion of the very grains of wheat is not necessary. In 
Pulcifer v. Page, 32: Me, 40e, it-was heM-that where 9 








chain was made of broken links belonging to different 
parties, that a right of property by accession occurs 
when materials belonging to several persons are 
united by labor into a single article. The ownership 
of an article so formed is in the party, if such there 
be, to whom the principal part of the material be- 
longed. In Merritt v. Johnson, 7 John. N. Y. 472, it 
was held that when the materials of John are united 
with the materials of Richard by the labor of Richard, 
who furnished the principal materials, and those of 
John are only accessory, the right of property in the 
whole belongs to Richard by right of accession. So if 
A. deliver to B. some cotton jyarn on a contract to 
manufacture the same into cotton plaids, and B. was to 
find the filling, and A. agreed with B. to have the par- 
ticular yarn with the fillings to be found by B. made 
into plaids on joint account, and the plaids when 
woven, were to be divided according to their respect- 
ive interests in the value of the materials, and the 
plaids, before the division, had been burnt by an acci- 
dental fire, the loss would have been mutual, each 
losing the materials furnished by himself. Story on 
Bail, section 420. 

Again, where materials are furnished to a warehouse 
workman to manufacture into some article, the case is 
still treated as a mere bailment, although the workman 
may add some accessorial materials or ornaments. 
Thus, if A sends cloth to a tailor to be made into a gar- 
ment, and the tailor furnishes butions and twist to 
complete it, it isa mere case of locatio operis faciendi. 
Story on Bail, sec. 423; Gregory v. Stryker, 2 Denio, 
629, 


In this case, old rails, as the material, were furnished 
by the railway company to the rolling mill company to 
manufacture into new rails, and in view of the above 
authorities and the conclusion we have reached, it was 
material on the trial to show how much old and how 
much new iron entered into the new rails. The court 
below seems to have assumed that the accessorial ma- 
terial added by the rolling mill company in the way of 
new iron, which formed the top of the rail, was the 
lesser part of the iron used in the manufacture of ‘the 
rails, and such, perhaps, was the case, but the district 
court committed error in assuming such to be the fact, 
and in refusing to permit the plaintiffs in error to 
prove the materials of the new rails. 

While the witness, Coldron, was upon the stand, 
after having testified concerning the process under- 
gone by the Kansas Pacific Railway iron in being made 
into new rails, and that he was familiar with the de- 
tails of the business of the manufacture of the new 
rails, he was asked on cross-examinatiou: ‘“ How 
much new iron did you put in with the old, in the pro- 
cess of manufacturing these old rails of the Kansas 
Pacific Railway Company into new ones?’ The de- 
fendant in error objected to the question. and the court 
refused to allow the question to be asked or answered. 
The question was pertinent and important. Its rejec- 
tion by the court was substantial error, and prejudi- 
cial to the rights of the plaintiffin error. It is prob- 
able, if the witness, who was the president of the roll- 
ing mill company, had answered the interrogatory, it 
would have been fully established that the material 
furnished by the railway company formed the chief 
portion of the new rails, but this is only a presump+ 
tion from other evidence in the case, and as the inquiry 
was a legitimate one, and as the jury were the parties 
to be informed of the various amounts of metal fur- 
nished by the two companies in the manufacture of the 
rails, the case must be reversed. The court had no 
right to judicially determine the amount of new ma- 
terial added to make the top of the rails, nor to deprive 
the plaintiff in error from proving how much was used, 
therefore. Again, it was clearly incumbent on the 
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part of the defendant in error to show by proof that 
as to the twenty-five tons of new rails which were re- 
plevied, the material thereof was principally the prop- 
erty of the Kansas Pacific Railway Company, and the 
refusal of the court to permit the president of the roll- 
ing mill company to be cross-examined on the subject, 
at a time the matter was a proper subject of examina- 
tion, left the question of the amount of material fur- 
nished by each company in the manufacture of the new 
rails to be decided by the jury upon other testimony, 
and this was of an indirect and indefinite character. 
The best evidence upon this point was held inadmis- 
sible. 

The judgment will be reversed, and a new trial 
awarded. All the justices concurring. 


ss 


FRAUDULENT CONTRACT BY RAILROAD— 
CREDIT MOBILIER. 








WARDELL v. UNION PACIFIC RAILROAD COM- 
PANY ET AL. 


United States Circuit Court, District of Nebraska— 
In Chancery. 
Before MR. JUSTICE MILLER. 


A contract made by the Union Pacific Railroad Company 
with a party who afterwards organized with others and 
formed a corporation called the Wyoming Coal and Mining 
Company, by which the former company conveyed the right 
to prospect for coal upon its line to the latter for fifteen 
years, agreeing to purchase coal needed for its use for the 
said term from the latter at prices named in the contract, 
set aside on the grcund of fraud, the officers of the Union 
Pacific Railroad being shown to have been jointly inter- 
ested with the other party to the contract. 


T. M. Woolworth, for complainant; A. J. Popple- 
ton and E. Wakeley, for defendant. 

Mr. Justice MILLER: 

_ This case is submitted to the court for final decree, 
on the bill and amended bill, the answers, replication 
and evidence. We are also aided by a full oral argu- 
ment on both sides, which has been reproduced in 
print. 

The allegations of the plaintiff’s bill, about which 
there is really no dispute, are, that on or about the 16th 
day of July, 1868, he and Cyrus O. Godfrey entered 
into a contract in writing with the Union Pacific Rail- 
road Company, concerning the mining of coal in the 
lands of that company. This contract is made an ex- 
hibit of the bill, and reads as follows: 

“This agreement, made this 16th day of July, in the 
year of our Lord one thousand eight hundred and 
sixty-eight, between the Union Pacific Railway, by its 
officers, of the first part, and Cyrus O. Godfrey and 
Thomas Wardell, of the State of Missouri, or assigns, 
parties of the second part, witnesseth: That the said 
party of the first part agrees that the said party of the 
second part may prospect at their own expense for coal 
on the whole line of the Union Pacific Railway, and its 
branches and extensions, and open and operate any 
mines discovered, at their own expense; that said rail- 
road company agrees to purchase of said parties of the 
second part, all clean merchantable coal mined along 
its road needed for engines, depots, shops and other 
purposes of the company, and to pay for the same— 
the first two years at the rate of six dollars per ton, for 
the next three years at five dollars per ton, for the four 
years thereafter at four dollars per ton, and for the six 
years remaining at the rate of three dollars per ton, de- 
livered upon the cars at the mines of the said party of 
the second part; and which shall not be less than ten 
per cent. added to the cost of the same to the said party 
of the seeond part. This contract to be and remain in 





full force and effect for the full term of fifteen years 
from the date hereof. The said railroad company 
agrees to facilitate the operations of the said parties of 
the second part, in prospecting and otherwise, by means 
of such information as it may possess, and by furnish- 
ing free passes on its road to the agents of the parties 
of the second part, not exceeding six in number. Said 
railroad company further agrees to put in switches and 
the necessary side tracks, at such points as may be mu- 
tually agreed upon, for the accommodation of the busi- 
ness of the said parties of the second part; that the said 
parties of the second part agree to make all necessary 
exertions to increase the demand and consumption of 
coal by outside parties along the line of said railroad, 
and to open and operate mines at such points where 
coal may be discovered as may be desired by said rail- 
road company, and to expend within the first five years 
from the date of this agreement, in the purchase and 
development of mines and mining lands, and in im- 
provements for the epening, successful and economical 
working of the same, not less than twenty thousand 
dollars; also to furnish for the use of said railroad 
company good merchantable coal, and to pay all ex- 
penses for improvements for loading coal into cars. 
Any improvement desired by said railroad company, 
in regard to the coal to be used by it, shall be at the 
cost of said railroad company. In consideration of 
their exertions to increase the demand for coal, and the 
large sum to be expended in improvements, it is fur- 
ther agreed that the party of the second part shall have 
the right to transport over said railroad and its 
branches, for the next fifteen years from the date of 
this agreement, coal for general consumption, at the 
same freight that will be charged to others; but the 
said party of the second part shall be entitled, in con- 
sideration of services to be rendered as herein provi- 
ded, toa drawback of twenty-five per cent. on all sums 
charged for transportation of coal. The said railroad 
company agrees to furnish the party of the second part 
such cars as they may require in the operation of their 
business, and to transport them as promptly as possi- 
ble. This agreement to remain in force for fifteen 
years. The coal lands owned by said party of the first 
part are hereby leased for the full term of fifteen years 
to the said party of the second part, or their assigns, 
for the purpose of working the same as may seem to 
them profitable; said party of the second part to pay 
for the first nine years a royalty of twenty-five cents 
per ton for each ton of coal taken from their lands, 
excepting always coal taken from entries, air courses 
or passage-ways, for which coal no royalty shall be paid, 
payments for the same being due and payable monthly. 
The royalty for the last six years of this lease shall be 
free, provided the price of coal to the railway is re- 
duced to three dollars per ton. If three dollars and 
twenty-five cents or more per ton, then in that case the 
royalty shall be as during the first nine years. 

In witness whereof we have hereunto set our hands 
and seals, this, the day and year first above mentioned 

(Signed) OLIVER AMES, 
President of the Union Pacific R. R. Co. 
THOMAS WARDELL.” 

The bill then alleges that, 2 few months after this, 
Godfrey assigned to Wardell his interest in the con- 
tract, and after that divers persons with himself or- 
ganized, under the laws of Nebraska, a corporation 
called the Wyoming Coal and Mining Company, to 
which corporation he assigned the coal contract. 
» Plaintiff alleges that before this organization was 
effected he had discovered and opened mines, and was 
in the profitable fulftiiment of bis part of contract, by 
delivery of coal to the railroad company; and that uf- 
ter the organization of this company, and up to the 
13th of Mardh, 1874, he, as the superintendent, secre 
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tary and general manager of the coal company, had 
successfully operated these mines, and had delivered 
all the coal needed by the railroad company, and that 
this latter company was at that date largely indebted to 
the former. That onthat day the officers or agents of 
the railroad company, under a resolution of its board 
of directors, took forcible possession of the mines, 


. books, papers, implements, tools and personal prop- 


erty of the coal company, and have held and used 
them ever since. That the president and a majority, 
if not all, the directors and stockholders of the coal 
company, except himself, being also stockholders and 
directors in the railroad company, he can obtain no re- 
lief by any action of the coal company against the 
railroad company, and he prays the court for such re- 
lief. 

There are many other allegations which are denied, 

and about which there is conflicting testimony. Such 
isthe extent and nature of plaintiff's interest in the 
original contract and also in the coal company. But 
the making of the original contract, the assignment of 
Godfrey’s interest in it, the subsequent formation of 
the coal company, the assignment of the contract to 
that company, and the taking possession of its effects 
by the railroad company, are established facts in the 
case. 
The answer of the Union Pacific Railroad Company 
says, that the contract, which we have set out at the 
beginning of the opinion, was a fraud upon that cor- 
poration. That it was made on the part of the rail- 
road company by the executive committee of the board 
of directors, the whole or a majority of which were by 
agreement with Godfrey and Wardell, tobe jointly in- 
terested with them in the contract. That the terms of it 
were for that reason made so favorable to Godfrey and 
Wardell, and so unfavorable to the railroad company, 
as to enable the former to defraud the latter out of 
millions of dollars. That the organization of the 
Wyoming Coal and Mining Company was a device to 
enable the directors of the railroad company to partic- 
ipate in their profits, and had been agreed upon be- 
tween themselves and Godfrey and Wardell before the 
contract with them was executed. They therefore 
deny its validity and its binding obligation on the 
eompany, whether in the hands of Wardell or of the 
Wyoming Coal Company. 

As regards the taking forcible possession of the 
property of the coal company, they say that the rail- 
road company had, by the assignment of the other 
stockholders than Wardell, become the owner of nine- 
tenths of the stock of the coal company. That differ- 
ences arising between the railroad company and War- 
dell, who, as superintendent of the coal company, had 
control of its affairs, and being wholly dependent for 
fuel to run their trains on the supply furnished by that 
company, and fearing a suspension by Wardell of that 
supply, they were compelled in self-defence to take 
control of the property, of which they were owners in 
the proportion of nine to one. 

They further allege that after this the railroad com- 
pany and the coal company, by their several boards of 
directors, had a settlement of their transactions, by 
which the contract with Wardell and Godfrey was re- 
scinded, and an indebtedness of the railroad company 
to the coal company of a million of dollars was agreed 
upon as a full settlement of all transactions between 
them. That both the coal company and the railroad 
company set apart and tendered to Wardell $100,000 
for his share in the coal company, under that settle- 
ment. ‘ 

A general replication put all these allegations in 

1. The first and most important inquiry is, whether 
the charge of fraud upon the Union Pacific Railroad 





Company (the principal defendant) in the inception of 
the contract of the 16th July, 1868, is sustained by the 
proof. 

After the fullest examination of the testimony, and 
the material consideration of the very full printed ar- 
guments submitted to me during the summer vaca- 
tion, I have reluctantly arrived at the clear conviction 
that it was a gross fraud upon that corporation and 
upon its shareholders, who were not interested in the 
contract. 

The parties acting on behalf of the railroad com- 
pany, or rather the authority by which it was bound, 
was the executive committee of the board of directors 
of the company, and not the board itself. This com- 
mittee was composed of a limited number of the di- 
rectors, including the president. A majority of this 
committee, and those who are found to have been its 
controlling members, were interested in this contract 
when it was made. They were, therefore, making a 
contract on behalf of the railroad company, with them- 
selves, in a matter in which their interest was wholly 
adverse to the company, and on their own side. Such 
a contract is void upon the clearest principles of public 
policy. The corporation is represented by an agent 
who controls both sides of the contract, and whose in- 
terest is in every way against his principal and in his 
own favor. All the selfishness of human nature is 
brought into play to secure terms most favorable to 
the party who acts for both parties, himself being one 
of them. While the glaring evil of this thing may be 
obscured by using the name of the corporation as one 
party, and that of individuals having no connection 
with the corporation as the other party, the danger 
that selfish greed will make for the agents of the cor- 
poration a contract of which they will reap the advan- 
tage and in which the corporation will suffer all the 
losses is only increased by the fact that the names of 
the parties really interested do not appear in the 
transaction. 

The fraudulent character of this contract is not les- 
soned by an inspection of its terms, or the evidenee of 
its actual operation. It gave up the control of all the 
coal lands of the company for fifteen years. It bound 
them for that time to purchase all the fuel for a rail- 
road of over a thousand miles from this company. It 
fixed the price to be paid at rates which, if the coal 
could be obtained at all in these lands, would amount 
to a fabulous profit. And it exacted no security from 
Godfrey and Wardell, who were men of limited means, 
for the performance of their contract to expend a con- 
siderable sum of money in seeking for and developing 
the coal mines. We accordingly find that Mr. Wardell 
now claims, after a few years’ operation under that 
contract, in which he has been repaid all his actual 
outlays with large profits, that the company organized 
under it was, when seized by the railroad company, 
possessed of property and rights of the value of two or 
two and a half millions of dollars. What was given for 
this? Nothing. It was made, if it existed at all, out 
of the property and the necessities of the railroad com- 
pany, by means of the betrayal of its rights in that con- 
tract. 


On the part of complainant it is scarcely denied that 
the part taken by the executive committe and by God- 
frey in this transaction was very reprehensible. , But a 
vigorous effort is made to show that Wardell is inno- 
cent of anything wrong. The argument is that though 
Wardell was in the same building or suite of rooms 
occupied by the railroad company, or its executive 
committee, while the negotiations were going on which 
pended the execution of the contract, he was kept in 
actual ignorance that any of the executive committee: 
were to.to have an interest in it, until after it was 
signed. And Wardell testifies that he was kept in an 
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outer chamber while Godfrey was taken into the sanc- 
tum where the chief priests of the fraud were consult- 
ed; and that he knew nothing of the interest which 
those men had or were to have in the contract until it 
was all over. 

If this were true, it would be difficult to see how he 
can escape responsibility for their acts and the knowl- 
edge of his partner. If he chose to entrust that part- 
ner with negotiation of the contract while he sat 
twirling his thumbs within ear shot of what was going 
on, he must be bound by the result when he aecepted 
and signed the agreement. To meet the force of this 
objection, it is urged in argument that the contract 
was made and completed on the 15th and that nothing 
was said even to Godfrey of the interest of those mem- 
bers of the executive committee in it, until the 16th. 

But for the zeal which the very able counsel for 
complainant has brought to the aid of this argument, 
I should feel inclined to give it but little consideration. 
In the first place the contract bears date on this day— 
the 16th. It must, therefore, be prima facie held to 
have been made on that day. Next, while Mr. War- 
dell admits that on that day he did learn and consent 
to the arrangement by which all but one-tenth, or at 
most two-tenths, of the interest in that contract was 
to be divided among certain members of the executive 
committee, it is hard to perceive how the fact that he 
learned and consented to this on that day mitigated its 
flagitious character. And lastly, it appears that neither 
Wardell nor Godfrey took possession of the written 
instrument, but that it was left, with their consent, in 
the hands of the clerk of the construction company, 
or Credit Mobilier, whose history has been so much 
ventilated since. Wardell stands alone in his history 
of the past of the transaction, and he is directly con- 
tradicted by Godfrey, who when testifiying had no in- 
terest in the matter. 

It is not necessary to refer to all the testimony on 
this subject. It leaves in my mind no doubt that both 
Wardell and Godfrey knew they were getting a more 

‘advantageous contract from the railroad company by 
reason of the interest which the officers of that com- 
pany were to have in it, and that such was their pur- 
pose and expectation from the beginning. 

An attempt is made to negative the fraudulent 
character of the contract by the testimony of the mem- 
bers of the executive committee, to the effect that all 
they did was in the interest of the railroad company, 
and that they always intended to hold their interest in 
that contract, in trust for the company. But I am sat- 
isfied that this is an afterthought, born of the odium 
of the Credit Mobilier explosion, and not at all estab- 
lished by the fact that after all had been discovered and 
difficulty with Wardell became imminent, they made a 
declaration of trust in favor of the company. 

Nor do I see that the fact so much insisted on, if 
it were proved that the Wyoming Coal Company 
scheme, or the scheme of any corporation by which the 
interests of the members of the executive committee 
on the contract might be realized and identified, was 
one conceived sometime after the contract was made, 
instead of before, is material. It is true that the an- 
swer avers that it was agreed on at the time the con- 
tract was made, and that this is not very clearly estab- 
lished. But whether that interest was to remain a 
secret trust in the contract in the hands of Godfrey 
and Wardell, or a reorganized interest in a corporation 
founded on that contract, can make no difference in the 
fraud on which it was founded. It is the same con- 
tract, obtained by the same means, and controled in 
its inception by the same parties, in the one case as in 
the other. Nor is there anything in the subsequent 
history of the transactions between the parties to re- 
move the vice which attaches to that contract by rea- 





son of the fraud. The same men who made the con- 
tract on the part of the railroad company, remained in 
its directory and had control of its affairs until about 
the time the rupture with Wardell took place. As 
soon as ¥ new set of men with Mr. Jay Gould at their 
head obtained control of the corporation, they began 
to take measures to get rid of the contract. It is idle 
to say that the men by whose fraud the contract was 
executed, could by their recognition of it afterwards 
make it obligatory on the company, or estop it from 
setting up the fraud when it is made the foundation of 
asuit. It may be that the company can not recover 
back money paid under that contract, but it seems 
very clear that it can not be made to pay any more in 
compliance with its terms, by the action of a court of 
equity. 

By what rule, then, shall we measure Mr. Wardell’s 
rights? He has spent time and labor and money in 
discovering these mines, and in placing them in condi- 
tion to be profitably worked. There has been accumu- 
lated in his hands, or in the hands of the Wyoming 
Coal Company, property of considerable value, which 
was taken possession of by the railroad company, and 
is still retained by it. Apart from the contract, and if 
it had never existed, he is entitled to a fair and rea- 
sonable compensation for this labor and time and skill. 
The fraud gives the railroad company no right to these 
without just compensation. This, however, can not 
be measured by the profits of the mining as fixed by 
the prices of the contract or the prices subsequently 
fixed between the two companies. For the mines 
were and are the mines of the railroad company. The 
coal was and is their coal, and the profits are their 
profits, except so far as Mr. Wardell’s labors, skill and 
any money actually advanced by him in the progress 
of the business, might authorize him to claim a share 
of those profits. 

I am of opinion that whatever moral excuse for the 
seizure of the property of the coal company by the 
railroad company may be found in the existing cir- 
cumstances, the act was unwarranted in law. Nor do 
I think that Wardell can be bound by a settlement 
made by the director of the two companies, for the 
same reason that his contract is not valid, namely, that 
both interests were practically represented by the 
same parties, and both were hostile to him. 

But, while there is here no defense of the company 
against Wardell, the extent of his remedy remains to 
be considered. The contract can not be restored, tor 
it never had a valid existence. The mines must remain 
under the control of the railroad company, for the pos- 
session of Wardell and the coal company was a fraud- 
ulent one. The transactions of the past can not be 
measured by the prices of that contract for the same 
reason. The two companies have made a nominal or 
formal settlement of this question, which binds them, 
and they offered Mr. Wardell his share—all that, I 
think, as a member of the coal company, he is entitled 
to. 
I have grave doubts with the views which I enter- 
tain as tothe principles on which an accouuting should 
be had whether he can get any more. I am inclined to 
give him a decree for the $100,000 which has thus been 
offered to him without interest to the date of the de- 
eree, and each party to pay his own costs. But if he 
insists upon a reference to a master for an accounting, 
he can have such an order, the account to be taken on 
the basis of a fair compensation for his time, skill and 
services while engaged in the business, with a return 
of his money actually invested and compensation for 
its use. The sum thus ascertained to be credited with 
what he has actually received during the time out of 
the business. If plaintiff accepts the former alterna- 
tive, let a decree be entered accordingly. If he claims 
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the latter, and it becomes necessary, I will consider a 
written or printed argument as to the basis of the 
reference. ‘ 

Dunpy, J: I concur in the foregoing opinion. 


os 
—— 


DEVISE— ‘“‘ FAMILY "—CONSTRUCTION. 








HALL v. STEPHENS. 
Supreme Court of Missouri, November Term, 1877. 
Hon. T. A. SHERWOOD, Chief Justice. 
- NaPTON. 


. B. , 
“ 
“ a em Associate Justices. 
“« JOHN W. HENRY, 

L DEVISE TO “ FAMILY’’— CONSTRUCTION.— Devise of 
certain real estate to “‘ H.S. and family,” etc. At the death 
of the testator, said H. 8., bis wife and six children were 
living ; held, that these words would be construed to include 
them all, and that H. 8. and wife took an estate by entire- 
ties, and the children as tenantsincommon. Husband and 
wife took together one-seventh of the land, and the children 
the other s1x-sevenths. 

2. EXTRANEOUS EVIDENCE is admissible to show the 
members of the family, and of whom composed. 

8. HUSBAND’S INTEREST—EXECUTION SALE.—" The hus- 
band’s interest, during his life at least, passed by reason of 
the execution sale, and his wife surviving, took that 
whereof they had been jointly seized.” 

4. THE STATUTE OF MISSOURI (2 Wag. Stats., § 114, p. 
435) does not affect the question. 


SHERWOOD, C. J., delivered the opinion of the court. 

“J, Benjamin Stephens, of Boone County, Ken- 
tucky, having made a codicil to my former will, I now 
make this additional one: I give to Hiram Stephens 
and family, the tracts of land I have lately purchased 
of Cangherour & Finney; and further, it is my wish, 
and I appoint and constitute John Brady as my lawful 
agent over said lands, to be managed for tueir benefit; 
and I forbid the sale of said lands without orders from 
me or my agent;” are the words which gave origin to 
the present action of ejectment. Since the cause came 
here on error, the original defendant, Hiram Stephens, 
had died; that fact has been suggested by plaintiff, and 
the present defendants, wife and children of the de- 
cedent, waiving sci fa, which otherwise would have 
issued, have entered herein, by consent, their volun- 
tary appearance. 

April 14, 1855, is the date of the codicil. The testa- 
tor died a few days thereafter. 

The plaintiffs’ claim is based on a sale under special 
execution in 1869, the attachment having been levied 
January ist, 1866, on the property in suit as that of the 
former defendant, and judgment rendered October 4th 
of the year last aforesaid. The trial court adjudged to 
recover the undivided one-eighth of the premises in 
controversy. The plaintiff, however, claims that the re- 
covery should have been for the whole tract, while for 
the defense it is insisted that judgment should have 
gone for defendants. 

As will be hereafter seen, the whole question hinges 
upon the proper force and effect of the codicil, consid- 
ered with reference to certain statutory provisions. 

I. After no little research, the opinion is entertained 
that not only did the person named become the recipi- 
ent of the fee, but that his wife and children became 
partakers therein also. In Wylde’s case (6 Co. 16) it 
was held that a devise to one and his children, the latter 
living at the date of the will, carried an estate in joint 
tenancy. 2 Redf. L. W. 14. In re Terry’s will, (19 
Bear, 580), it was held that the word “ family” is 
“ children,” unless some circumstance, either in the 
will or in the situation of the parties, prevent such 
construction, .Sir John Romilly, M. B., remarking: 





“T think ita safe rule to follow the ordinary import of 
words as used in ordinary conversation.” In that case 
the children were orphans, and consequently no ques- 
tion arose as to whether the word “ family ” possessed 
a sufficiently comprehensive significance to include 
also parents. In Barnes v. Patch, 8 Ves. 604, the words 
“ remainder of my estate to be equally divided between 
A’s and B’s families,” were held to embrace the re- 
spective children of those families to the exclusion of 
the parents, B having pre-deceased the testator. 

The context of the will, as well as the words them- 
selves, would seem to kave warranted the given con- 
struction. 

In Exrs of White v. White, 30 Vt. 338, where the 
will gave to the son of the testator “$1,500 for the sup- 
port of himself and family, and forno other purpose,” 
it was held that the word *‘ family ” would include the 
wife and children of the testator’s son. The intention 
of the testator, it is agreed on all hands, should be the 
pole star by which courts should steer in construing 
devises, subject, however, to a certain degree of con- 
trol, owing to technical rules, and the intrinsic force 
of technical expressions. 4 Kent, 537. In the absence 
of technical terms, the general rule, as expressed 
in all cases regarded reliable, undoubtedly is: 

1. That words must have their ordinary, popular 
signification, technical terms excepted, unless, in the 
context, or subject-matter of the will, something 
clearly and unequivocally indicate a different use. 

2. Where words are capable of a natural, and also a 
secondary and unusual meaning, preference is to be 
given to the former method of interpretation. 2 St. 
Eq. Jur. § 1074. 

Proceeding, no doubt, on this sensible theory, where 
the bequest was to “ cousins ” simpliciter, it was held, 
in the absence of anything explanatory of the meaning 
of the testator, that only first cousins, these being those 
answering that description were intended. The Lord 
Chancellor (Lord Cranworth), after a good deal of ex- 
amination and discussion at the bar, remarking: ‘I 
think that if a testator says no more than he gives to 
* cousins,’ he must be taken to mean jirst cousins. 
That will be a practical construction, and one by 
which the parties entitled, will be readily ascertained; 
it coincides, too, with ordinary experience, for when 
a person speaks of cousins he generally means first 
cousins, the children of an uncle or aunt.”’ Stoddard v. 
Nelson, 6 D. G. M. & G. 68. Whereupon Mr. Justice 
Story remarks: “It seems to us this view, as a gen- 
eral exposition of the difficulty, is extremely satisfac- 
tory.” 2 Sto. Eq. Jur. § 1065c. 

In the English courts, bequests to the family of one 
have frequently been held void for uncertainty. Har- 
land v. Trigg, 1 Bro. C. C. 142; Doe v. Joinville, 3 
East. 172; Robinson v. Wadlow, 8 Sim. 134. But that 
line of decision is not so common as formerly, and it is 
said in English works, 2 Jarm. on Wills, 87, Ed. 1862: 
“It should seem that a gift to the family, either of the 
testator himself, or of any other person, will not be 
held void for uncertainty, unless there be something 
special creating that uncertainty. The subject-matter 
and the context of the will are to be taken into the 
account,” and the bequest upheld if it can be fairly 
made out what the testator intended by the word fam- 
ily 2 Redf. L. W.71,§5. In Doe v. Smith, 5M. & 
Selw. 126, where the devise was *‘the interest of all 
myland property * * * * to mywife; * * * * 
after the demise of my wife, to my brother, W. R., 
during his natural life, * * * * and after his de- 
ceased unto my sister C.’s family, to go in heirship for- 
ever,” it was held, in an action of ejectment. that the 
estate passed in entirety to the eldest son and heir of 
C. There are other English cases of this sort, where 
bequests to a family have been held as presumptively 
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intended for the heirs of such family. Camden v. 
Clarke, Hob. 29; Chapman’s Case, Dyer. 333; Wright 
v. Atkyns, 17 Ves. 255; Griffith v. Evens, 5 Beavy. 241. 
This is doubtless attributable in the main to the law of 
primogeniture and the policy of the law incident to 
keeping landed estates in a particular line of descent. 
2 Redf. L. W. 72. But as we have in this country no 
law of primogeniture, and as all estates descend to all 
the children in equal division, it wouid seem to follow 
that were the same line of argument pursued as in 
England, by pariy of reasoning, children would take 
here in response to the word family, in like manner as 
the heir at law does in that country, as the legal ex- 
ponent of that term. 

In Wright v. Atkyns, 1 Turn. & Russ. 143, Lord El- 
don, when speaking of the English rule of construc- 
tion just noticed, whereby heir at law and “‘ my fam- 
ily ”’ were held convertible terms, says: “‘ The court in 
its anxiety to find out the meaning of the testator, has 
found out that what he has said has the same meaning 
as if he had said nothing at ail.” The en- 
deavor io reconcile or even to analyse the numer- 
eus conflicting decisions of the English courts re- 
pecting the meaning of the words under discus- 
sion, would be like that of treading the snares of the 
Cretan labyrinth. We shall not attempt the task but 
content ourselves with according to the words “and 
family ”’ the same} import which they bear in ordinary 
nonversation, since there is nothing to induce their use 
in a different sense. That Hiram Stephens was intend- 
ed to take under the devise, no one questions, because 
he is expressly named; that his children would take is 
proved by Wylde’s case and Terry’s case, supra. But, 
as a matter of course, they, under our statute (2 R. 8S. 
1855, § 18, p. 357), would take merely as tenants in 
common with their father. We are clearly of the opin- 
ion that the wife is equally entitled to take, and that 
the word family will readily and naturally bear that 
construction, which includes her among the devisees. 

, Executors of White v. White, supra. We have been 
cited to the case of Arthur v. Weston, 22 Mo. 578, as 
showing that the entire legal estate passed to Hiram 
Stephens. That case, however, establishes nothing 
of that sort, for that was one where a deed had been 
made whereby land was conveyed to “ W. W. Phelps 
& Co.,” and held that the deed vested in Phelps alone. 
Mr. Justice Leonard in conclusion expressly stating: 
‘* Nor are we to be understood as declaring that the 
same rule would be applicable toa devise of real prop- 
erty, but the point decided is confined to the very case 
before us—a legal conveyance inter vivos of real prop- 
erty.” And no doubt that eminent lawyer, when us- 
ing those guarded expressions, bore in mind the 
greater liberalityjof construction which is applied to 
wills; they being supposed to be drawn inops consil- 
li. Having thus ascertained that the wife, as well as 
the husband, is a partaker with him in that which the 
will confers, enquiry must be had respecting the quan- 
tity and nature of the interest of which the husband 
and wife became the recipient at the testator’s death, 
and whether evidence was receivable to show who 
composed the family. These points will be considered 
in their order. 

II. Husband and wife, at common law, to whom a 
grant or devise was made, took per tout et non per 
my, and the survivor took the whole. 1 Bright Husb. 
and Wife, 25, and cases cited. 

This peculiar result arose from the legal identity of 
husband and wife, both being regarded as one person. 
Our statute has wrought no change in this particular, 
as has been expressly and repeatedly adjudged. Gib- 
son v. Zimmerman, 12 Mo. 385; Garner v. Jones, 52 
Mo. 68; Shroyer v. Nickell, 55 Mo. 264. These adjudica- 
tions were based on the following section: ‘‘ Every in- 





terest in real estate granted or devised to two or more 
persons, other than to executors or trustees as such, 
shall be a tenancy in common, unless expressly declar- 
ed in such grant or devise to be joint tenancy.” 2 R. 
8. 1855, § 18, p. 857. This section has been in exist- 
ence since 1835, and must govern this case. In 1865 
the section received a modification by striking out the 
words “‘as such’? immediately after “ trustees,” and 
inserting “or to husband and wife.” Gen. Stat. 1866, 
$12. Thus conforming legislative enactment to pre- 
viously received judicial construction announced in 
Gibson v. Zimmerman, supra 

And when husband and wife are co-grantees or co- 
devisees with a third person, the last named takes one 
moiety and the husband and wife the other. 1 Bright 
H. & W. 27; Litt. § 291. If there are two other per- 
sons co-grantees or co-devisees, beside husband and 
wife, then the subject-matter of the grant or devise is 
vested one-third in the husband and wife, and the re- 
maining two-thirds in the other persons in equal pro- 
portions, and so on, in accordance with the number of 
persons entitled; the husband and wife always repre- 
senting a single unit or integer of legal identity. In 
the case before us, as there were six children at the 
death of the testator. the husband and wife became 
together seized of one-seventh of the land devised. 
Barber v. Harris, 15 Wend. 615. And in this eonnec- 
tion the enquiry becomes pertinent whether evidence 
regarding the members of the family, and of whom 
composed, was properly admitted in evidence; which 
point is next for consideration. 

III. It is well settled that although extraneous evi- 
dence is not received to vary, explain, contradict or 
control the terms of a will, 1 Redf. L. W. 597, § 41; yet 
it is equally well settled that it is receivable of sur- 
rounding circumstances; of the subject matter of the 
devise, and of the persons to be benefited thereby; in 
order to place the court, so far as may be, in the situa- 
tion of the testator, and, looking from his stand-point, 
to determine both the subject and objects of his 
bounty. Wigr. on W. 101, 108; 1 Redf. L. W. 488, 587, 
597 and 598, 600, 621, 623; D. and F. Miss. Soc. appl. 30 
Pa, St. 425; Blandell v. Gladstone, 11 Lim. 467; ex 
parte, Hornby v. Bradf. Sur. 420. SirJames Wigram, 
in his learned work above eited, in his fifth proposi- 
tion, p. 142, says, in reference to extrinsic evidence: 
“* For the purpose of determining the object of a testa- 
tor’s bounty, or the subject of disposition, a court may 
inquire into every material fact relating to the person 
who claims under the will, and to the property ~which 
is claimed as the subjeet of disposition, and to the cir- 
cumstances of the testator and his family and affairs, 
for the purpose of enabling the court to identify the 
person or thing intended by the testator. The same, 
it is conceived, is true of every other disputed point, 
respecting which it can be shown that a knowledge of 
extrinsie facts can in any way be made ancillary to the 
right interpretation of the testator’s words.” To the 
same effect, see 1 Greenlf. Ev., 13 ed., § 287, note 1; 
Kinsey v. Rehm, 2 Ind. 182. 

We, therefore, regard the ruling of the court correct 
in admitting such evidence, and supported alike by 
reason and authority; for to hold that such evidence is 
not admissible, would be equivalent to saying that the 
words “and family” are void for uncertainty. Such 
evidence must of necessity be received to designate 
those who are referred to in the will. Wooten v. Redd, 
12 Gratt. 196; Introd., Wigr. on W., p. 12. 

IV. If, as already seen, the husband and wife be- 
come seized in entirety of the undivided one-seventh 
of the devised premises, the pluintiff is clearly entitled 
to a corresponding recovery of possession, if the hus- 
band had at the time of the sale any interest therein 
susceptible to execution. The great current of author- 
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ity affirms such susceptibility. Going only so far as 
this, however, that if the wife survive her husband, 
she, as such survivor, will be entitled to the whole. 
This theory, that the husband is possessed of a vend- 
ible interest, has for its basis that the husband, jure 
mariti, is entitled to the possession and usufruct of the 
wife’s real estate during marriage, which right suffers 
no diminution or abatement by reason of his own in- 
terest in land whereof both his wife and himself are 
jointly seized. Ames y. Norman, 4 Sneed, 692; French 
v. Mehan, 56 Pa. St. 286; Bennett v. Shieds, 17 Wis. 
362; Freeman Co. T. and Par., §§ 73, 74; 1 Wash. R. 
P., 4 ed. 672; Bishop L. M. W. 622; Stoebler v. Knerr, 
5 Watts, 181. 

There is also abundant authority enunciative of the 
kindred doctrine that a husband thus jointly seized, 
with his wife, has absolute control of the property 
during the life of the wife, and may make a valid lease 
during his life, in his own name. Toney v. Toney, 4 
Rem. 430; make like lease whereon ejectment may be 
brought, Jackson v. McConnell, 19 Wend. 175; muain- 
tain ejectment in his own name Topping v. Sadler, 5 
Jones, N. C. 357; bring in his own name, trespass, 
qu. cl. freg; F. v. Chastelleux, 1 Barr. 176; deter- 
mine tenancy in his own name, and concurrence of 
wife not necessary, Pollock v. Kelly,6Jr. C. L,. 367, 
375); has a sort of interest of his own distinct from his 
wife, which interest he may convey. Bishop, § 621. 

A different result from that here announced, re- 
specting the sale under execution of the husband’s 
interest, has béen reached in indiana. Chandler 
v. Cheney, 37 Indiana, 408. But the court there, 
while correctly stating that at common law the 
husband had no tenancy by the courtesy in 
lands held in entirety, altogether ignores the im- 
portant fact before adverted to, of his possess- 
ing during coverture, the absolute control over 
all property of the wife, and being entitled to the 
posssesion and usufruct of her land. Certainly no less 
right could attach by reason of his also occupying an 
attitude whereby if he proves survivor he may acquire 
the whole estate. And an examination of the authori- 
ties cited in the case will scarcely support the position 
there assumed. Rogers v. Grider, 1 Dana, 242 surely 
does not; for it only adverts to the general doctrine, 
and holds that where an execution sale had occurred, 
the wife’s right of survivorship would not be defeated. 
The case of Roanes v. Archer, 4 Leigh. 550, but lightly 
considers the point of the vendibility of the husband’s 
interest, and is based on Scott v. Gibson,5 Munf. 86, 
to which it refers, where it was expressly held that 
the husband, in consequence of an anti-nuptial mar- 
riage settlement, had no vendible interest whatever. 
Korer, on Judicial Sales, § 549, apparently gives sup- 
port to the Indiana case, saying: ‘‘So no separate 
proceeding against one of them, during their joint 
lives, will, by sale, affect the title to the property as 
against the other one as survivor, or as against the 
two during their joint lives.”? The only authorities 
cited in the margiu to uphold the text are McCurdy v. 
Cunning, 64 Pa. St. 39, which is controlled by special 
statutory provisions, and French v. Mehan, supra, 
which expressly recognizes the doctrine that the hus- 


band’s interest is vendible, citing Stoebles v. Knew, 5. 


Watts, 181, and that the husband having the entire 
control of the estate during his life, may convey or 
mortgage it during that period. And even Mr. Rorer 
very guardedly says, in a note tothesection referred to: 
‘“‘We may add here, that if a sale as against the hus- 
band on execution against him can uffect the pos- 
session during the joint lives of the husband and 
wife, it can only be so upon the principle, that 
during that time her possession is merged in his.” 
Search has been in vain for any common law au- 





thority giving color to the assertion that the husband 
can not, by his own conveyance alone, pass a title 
which shall be good at least during his life (subject 
to defeat, as a matter of course, by the wife’s survivor- 
ship). On the contrary, in the old books, Rolle’s 
Abr. Tit. Recovery, pl. 4, and Piggot’s Treat. of 
Com. Recoy. 72, cited in Robinson v. Lomyns Cas. 
Temp. Talbot, 164. “It is laid down that a husband 
seized jointly with the his wife, whether by moieties or 
entireties, or seized only in right of his wife, may 
create an estate of freehold during the ceveture, and 
thereby make a good tenant to the praecipe.” Mr. 
Preston says, ‘“‘ This species of tenancy owes its qual- 
ities to the unity of the persons of the husband and 
wife. Each, in the intendment of law, has the entire- 
ty; * * * each hasa power of alienation over the 
entirety, subject only to the right of the other.” 

To the same effect are, 1 Bright on Husb. & W. 26; 
1 Prest. Convey. 54; 1 Atk. 473; 2 Prest. Abstr. 43, 
and cases cited; 1 Co. Lit. 187a, 187b; 2 Greenl. Ev. 
3738. 

Mr. Justice Cowen in Jackson v, McConnell, 19 
Wend. 175, after commenting on a number of authori- 
ties, among them Doe v. H. 8 Cow. 283, says that 
the husband alone can not alien; “the meaning is he 
ean not alien the entire estate.”” In 1 Bishop, Law 
Mar. Wom., § 622, it is stated not only that the hus- 
band’s interest in the land held by the entirety is ven- 
dible under execution, but that such sales takes 
from him all his estate, whatever it may be in the land. 
And in Ames v. Norman, supra, it is distinctly held 
that the purchaser at execution sale take the entire 
estate if the husband survives the wife. 

As the facts presented by the record before us do 
not require it, it is unnecessary to give expression of 
opinion going to the full extent of the authorities just 
cited. We only hold, in the case at bar, that the hus- 
band’s interest during his life at least passed by rea- 
son of the execution sale, and that his wife surviving, 
took that whereof they had been jointly seized. 

V. Nor do we regard the conclusion thus announced 
at all affected by the statute (2 W. 8S. §14, p. 435); and 
this for the reason, that siatute is evidently designed 
to prevent a sale under execution against the husband, 
where the wife holds the fee in her own right. This 
statute is in derogation of the common-law right of 
the husband, and therefore should receive a strict con- 
struction, in accordance with a familiar principle. A 
like view is taken of a similar statute in Tennessee, 4 
Sneed, supra. 

VI. Another reason occurs why the statute referred 
to is inapplicable. The right of the plaintiff accrued by 
reason of the attachnient levied long before the statute 
under consideration became operative; this did not 
take place until August Ist, 1866, when the General 
Statutes of 1865, where § 14 first appears, took effect. 
The fact that the judgment and execution occurred at 
a subsequent period is not material, as it has been fre- 
quently decided, the execution sales relates to the levy 
of the attachment and ,creates from that moment a 
valid charge (Huxley v. Harold, 62 Mo. 516, and cases 
cited), which could not be divested by any subsequent- 
ly operative legislative enactment. 

Inasmuch as the plantiff was clearly entitled to a re- 
covery of one-seventh of the estate devised, the judg- 
ment which accorded to him a lesser recovery must be 
reversed. The matter, however, in consequence of the 
death of the husband during the pendency of the 
cause in this court is at present of no great practical 
importance. With directions that the lower court do 
take suitable action conformably to this opinion, and 
also regarding the rents and profits down to the period 
of the husband’s decease, the judgment will be reversed 
and the cause remanded. Ali concur, 
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FRANK’S ANNOTATED BANKRUPT Law.—The Bank- 
rupt Act of 1867, as embodied in the Revised Stat- 
utes, consolidated with its Amendments, including 
“all subsequent Amendatory and Supplementary 
Acts, Third Edition, with Notes. Compiled, with 
the Rules and Index, by Nathan Frank, Esq., of the 
St, Louis Bar. St. Louis: The CENTRAL Law JOUR- 
NAL. 1877. pp. 154. Paper and cloth covers. 

The first edition of this work was prepared in 1874, 
by Mr. Thompson, It consisted simply of the act of 
1867, comb ined with the amendments of 1874 and other 
amendments, so as to present the whole law as it 
should be read. In the spring of 1875 a second edition 
was prepared jointly by Mr. Thompson and Mr. Frank, 
containing the rules established by the Supreme Court, 
and notes of the decisions which had been rendered 
down to that time, expounding the act of 1874. These 
two editions were cheaply gotten up and unattractive, 
but in them the editors had made a great effort, by the 
aid of apt and frequent side-notes and a good index, 
to facilitate rapid and easy search. The result was, 
that Thompson & Frank’s Bankrupt Law became pop- 
ular, and in the course of two years 5,000 copies were 
sold, and the work has been out of print for nearly a 
year. 

The preparation of this, the third edition, fell almost 
entirely to Mr. Frank, whose experience in bankruptcy 
and other commercial practice would, it was thought, 
enable him to select with greater discrimination the 
somewhat limited number of cases which it would be 
practicable to cite in a work of limited size. Mr. Frank 
has entirely recast the work, making use of the text as 
found in the Revised Statutes of the United States, and 
consolidating with these the amendments of 1874 and 
the subsequent amendments, so as to present the text 
of the law as it should now read. In addition to this, 
he has collected and stated the doctrine of 670 cases 
expounding the various provisions of the statute— 
many of them cited several times. In these notes he 
has, of course, omitted all collateral questions, ex- 
cluded all argument, and stated each proposition with 
the utmost succinctness. He has even taken greater 
pains to facilitate search than was taken in former 
editions. Each chapter is prefixed with an analytical 
index, embracing both the text and the notes. In ad- 
dition to running side-notes, apt head-lines appear at 
the top of each page, a table of cases appears for the 
first time, and a good index, embracing at once the 
law, the notes and the rules, consolidates the whole. 
Unlike the former editions, this edition is tastefully 
printed on good, clear, cream-white paper, and is 
really good to look at. 





FORENSIC MEDICINE AND TOXICOLOGY. By W. BaTH- 
URST WoOopMAN, M. D., F. R. C. P., and CHARLES 
MeEyMoTT Tipy, M. B., F. C. 8. Philadelphia: 
Lindsay & Blakiston. 1877. 

This work contains eleven hundred pages of clearly 
printed matter, bound in the ordinary law style. It is 
embellished with eight full page lithographic plates, 
and one hundred and fifteen engravings. The authors 
are two experienced medical men of London, both of 
whom hold several important official stations in con- 
nection with their professien. In the preparation of 
this work they have had the assistance of the late emi- 
nent Dr. Letheby, to whose memory the book is dedi- 
cated, as well as that of several other scientific gentle- 
men of reputation. 

Our impressions of this work, after quite an atten- 
tive examination, are that it is, as indeed such a work 
must necessarily be, for the most part, a compilation 
of what exists in previous works upon the same sub- 
ject. Inthis respect, a work of this kind bears a close 
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analogy to a legal treatise. It consists, upon each sep- 
arate point of enquiry, of a statement of conclusions 
or results drawn from the comparisons of a great 
many well authenticated cases. Where the conclusion 
is a well established medical fact, as that the non-ex- 
istence of the hymen in a female is an almost infalli- 
ble sign that she has had sexual intercourse, the mere 
statement of the fact is all that is necessary. But 
where the question is disputable,—as that the period 
of gestation may be protracted beyond three hundred 
days, or that there may be a spontaneous combustion 
of the living human body,—then a detailed examina- 
tion of cases becomes interesting and useful. And as 
the legal writer must, on all disputed questions, bring 
an examination of the authorities down to the latest 
date, so the writer of a work of this kind must, upon 
all unsettled questions, exhibit, as for as possible, the 
latest experimental cases. This the authors of this 
work appear to have done to a considerable extent. 

This is a work written by medical men and designed 
primarily for the instruction of men who may be called 
upon to testify in courts of justice on questions of med- 
ical science. It is, happily we think, addressed to the 
medical reader in the second person, and at once con- 
veys to him instruction and admonition. “ You will, 
in such a case, be called upon to give evidence upon 
such or such a question;” “in answering a question of 
this kind you can not be too cautious;” or, “you may 
with confidence answer that there are no well authen- 
ticated cases establishing such o: such a conclusion.” | 
In short it is designed, by furnishing a general sum- 
mary of well ascertained facts upon the numerous and 
diverse questions which frequently become subjects of 
enquiry in the administration of justice, to prepare 
the conscientious practitioner for the ordeal of the 
witness stand. 

In a work attempting to cover the whole field of 
medical jurisprudence, the reader will not, of course, 
expect much fullness of detail; and we are therefore 
not surprised to find that the authors, with a modesty 
which 1s seldom divorced from real merit, have called 
their production’ a “manual.” To the division of 
Toxicology, however, they have devoted nearly 450 
pages, illustrating their text with numerous well- 
executed cuts and plates. Only asingle chapter, how- 
ever, is devoted to insanity, and this, it is conceived, 
will not be of much value beyond convincing the med- 
ical practitioner that he ought to be extremely cautious 
about testifying on this subject. Thus, on page 743, 
the medical witness is quaintly, but justly, admonished 
that he “should acquaint himself with the doctrines of 
various religious bodies and sects,” since “it may 
otherwise happen to him, if inexperiencod, to con- 
found peculiar religious dogmas or practices with 
mental unsoundness.” This is good advice; but the 
young practitioner is liable to be misled by statements 
as general as the following, on page 757: “‘As regards 
the legal relations of drunkenness, the majority of our 
judges: rather consider it as an aggravation of the 
crimes committed in this condition than otherwise. 
But in strict law it has no legal effect upon the of- 
fenses to which it leads. Itneither increases nor mit- 
igates the penalties that attach to crime.” 

In a work written entirely by medical men, we 
must, however, be prepared to overlook occasional 
inaccuracies in statements of law. Thus, we may, 
perhaps, pardon an English doctor for telling us that 
“ Dr. Taylor quotes Dr. Griffiths to the effect that in 
Virginia and Missouri death is still the legal punish- 
ment for rape, if a black man violates a white woman.” 
We can assure an author that death is still the il- 
legal punishment administered by the rude justice of 
an outraged populace under such circumstances. The 
legal doctrines, however, so far as they are necessary 
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to be understood by a medical man, appear to be cor- 
rectly deduced from English adjudications and ap- 
proved legal writers. 

On the whole, an examination of this work has af- 
forded us great pleasure, and we recommend it as an 
excellent book of references for practising lawyers. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
“ 6Wo. B. NapPron, 


“© ‘WaRWICK HouG# 
“ E.H. Norton, — { Associate Justices. 


“ JOHN W. HENRY, 


INDICTMENT—WRIT OF ERROR.—When, in the cir- 
cuit court, a demurrer to an indictment is sustained, 
no writ of error can be sued out by the state. Opinion 
by SHERWOOD, C. J.—Staile v. Cutler. 

PRACTICE.—Exceptions must be raised to each rul- 
ing of the trial-court us it is made, and it will not do to 
omit making the exception at the time, and then save 
it by a genera! exception at the end of the case. Opin- 
ion by SHERWOOD, C. J.—City of St. Joseph v. Ens- 
worth. 

JUSTICE’S “OURTS—STATEMENT OF COURSE OF 
ACTION.—A memorandum in the following form: 
* Le Roy, Boston Co., Mo., Sept. 19, 1872. C. L. Nicol- 
son to Marion Swartz, Dr., fourteen dollars,” is not a 
statement of a cause of action under sec. 13, 2 W.5S., 
p. 814, and the motion to dismiss should have been sus- 
tained. Brashears v. Storck, 46 Mo. 221. Opinion by 
SHERWOOD, C. J.— Swartz v. Nicolson. 

INDICTMENT—PERJURY—MATERIALITY OF TESTI- 
MONY.—Under the statute (2 Wag. 1046, sec. 45), an affi- 
davit of a defendant that he did not sign or execute 
the instrument sued on, only becomes material when 
the affidavit is made in support of an answer raising 
the issue as to the execution thereof; and an indict- 
ment which fails to aver that the issue was joined by 
answer and the affidavit made in verification thereof, is 
bad on demurrer. Opinion by SHERWOOD, C. J.— 
State v. Shanks. 

BILL OF EXCEPTIONS—PRACTICE.—A paper pur- 
porting to be a bill of exceptions, and purporting to be 
signed by the judge, is not a bill of exceptions, unless 
Jiled as such in the cause, and the filing of such a paper 
is not a mere indorsement to that effect on the paper, 
but is an entry made by the clerk on the record, by 
which the fact that it has been filed is evidenced. Ful- 
kerson v. Houts, 55 Mo. 301. And the supreme court 
will uot regard any paper not so filed as a bill of ex- 
ceptions. Opinion by SHERWOOD, C. J.—Johnson v. 
Hodges. 

PENAL BONDS—MEASURE OF DAMAGES, ETC.—In 
an action on a bond conditioned to save harmless from 
claims or demands against hotel property, and from 
mechanics’ liens, suits and judgments, etc., on the 
breach of the conditions of the bond, plaintiffs are en- 
titled to recover money actually and necessarily ex- 
pended by reason thereof, including attorney’s fees, 
expenses of papers, etc.,and an allegation that plain- 
tiff had paid out $600 on such aecounts, is the averment 
of a material fact, and is admitted, if not denied, and ia 
not a mere averment of quantity or value. A corpora- 
tion is not necessarily dissolved by ceasing from active 
pursuit of its business, and if, after suit brought, there 
be an actual dissolution, this fact, afier verdict and 
judgment for plaintiff, is no ground for reversal. A 
judgment enforcing a meckanic’s lien is not void be- 
cause the land is not described in the proceedings, as 





the judgment may operate against the buildings, even 
if it were void as to the lands for want of description. 
Opinion by SHERWOOD, C. J.—K. C. Hotel Co. v. 
Sauer. 


ABSTRACT OF DECISIONS OF THE SUPREME 
COURT OF NEBRASKA. 


Supreme Court of Nebraska, October Term, 1877. 


Hon. GEORGE B. Lakz, Chief Justice. 
“ — oo i i } Associate Justice. 





Usury.—It the agent of the lender of money takes 
from the borrower a note and mortgage for they pay- 
ment of a bonus or commission for making the loan, 
the transaction is usurious, Opinion by GaNnTT, J.— 
Cheney v. Woodruff. 

AUTREFOIS Acquit.—If the accused is charged in 
one count of an indictment with an offense of which 
he was convicted in a sister state, the plea of the 
former acquittal in the latter state is bad. Opinion by 
Gantt, J.—Marshali v. State. 

NEw TRIALS IN COUNTY COURTS. — The jurisdic- 
tion of county courts in the granting of new trials is 
the same and no greater than that given to justices of 
the peace, and is derived from the same statute. Opin- 
ion by Lakk, C. J.—Cozx v. Tyler. 

RESCINDING OF SALE ON GROUND OF FRAUD.—A 
sold a city lot to B, and at the same time promised him 
that he would soon thereafter erect a spacious hotel on 
a neighboring lot, which he did not do. Held no fraud 
by which the sale could be rescinded. Opinion by 
MAXWELL, J.—Perkins et al. v. Lougee. 

BLIND ASYLUM.—The institute for the blind is not 
an educational institution within the meaning of sec. 
19, art. 5, of the constitution, which places under the 
supervision and control of the board of public lands 
and buildings all buildings, grounds, asylums, and all 
other institutions of the state except those for educa- 
tional purposes. State, ex rel. Davis v. Bacon. 

APPEALS FROM ASSESSMENTS OF LAND DAMAGES. 
—In taking an appeal from the assessment of damages 
for land appropriated by a railroad company to the 
district court, the appellant is not required to execute 
an appeal bond. Pleading in such cases are not re- 
quired in the district court. Opinion by GANTT, J.— 
Nebraska R. R. Co. v. Van Deusen. 

TAXATION OF GOVERNMENT LAND PURCHASED.— 
Lands purchased from the United States by private entry 
are subject to taxation as soon as the sale is completed 
by the payment of the purchase money. Plaintiff in 1869 
purchased S. E. quarter of a section of public lands. 
In 1873 the entry was canceled, and he was permitted 
to enter in lieu thereof the N. E. quarter of the same 
section, but instead of issuing a new certificate the 
old one was 30 changed by writing across its face as to 
make it apply to the latter tract without changing its 
date. Held, that plaintiff became the owner in 1873, 
and not in 1869, the date of the c>rtificate. Opinion by 
LaKkE, C. J.—Donovan v. Kloke. 

MorTION vor New TRIAL—JURISDICTION OF JUS- 
TICES OVER THEIR JUDGMENTS.—1. The statate re- 
quiring a motion fora new trial to be made at the term 
at which the verdict was rendered and within three 
days after its rendition, except for newly discovered 
evidence, is mandatory. 2. After the expiration of 
the time fixed by statute for the entry of a judg- 
ment by a justice of the peace his judicial func- 
tions in respect to the subject matter ceases, and he 
has no authority thereafter to amend, change or mod- 
ity his judgment. Opinion ‘by Gantt, J. — Fox v. 
Meacham 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1877. 


Hon. Horace P. BrpDLE, Chief Justice. 
“  WILuiaM E. NIBLACK, 
sé JAMES L. WORDEN, 

“ GEORGE V. Howk, 
‘¢ SAMUEL E. PERKINS, 


Associate Justices. 


MORTGAGE FOR FUTURE ADVANCES.—A mortgage 
given asa “security for future advances and respon- 
sibilities,” will cover and protect such advances and 
liabilities against the claims of junior intervening pur 
chasers or incumbrancers with notice, actual or con- 
structive, of such mortgage. Opinion by Howk, J.— 
Brinkmeyer v. Helbling et al. 

JUDICIAL SALE OF REAL ESTATE—INCUMBRANCES. 
—Where a party purchased real estate at judicial sale, 
which was incumbered by two judgments, and there 
was no representation, fraud or warranty in the sale, 
the purchaser took subject to such incumbrances and 
was bound to pay them off or let the property be sold 


to satisfy them. Opinion by PERKINS, J.— Wood et al. 


v. Winnings et al. 


STATUTE OF LIMITATIONS—PART PAYMENT.— An 
admission of continued indebtedness may be inferred 
from the fact of part payment, but the court can not 
imply such admission as an inference of law. It must 
be left as a fact to the jury or court trying the cause. It 
is only prima facie, and may be rebutted by evidence. 
To take a case out of the statute of limitations by a 
part payment it must appear that the payment was 
made on the debt for which the action was brought. 
And where a judgment and costs were recovered 
against a party and he afterwards paid the costs only, 
this was not such a payment as would take the case out 
of the statute, for the costs might have been due to 
other persons entirely than the judgment plaintiff. 
Qpinion by BIDDLE, C. J.—Strong v. The State. 


WILL—SANITY OF TESTATOR—EXPERT TESTIMONY. 
—1. In the statute of Indiana, which makes persons of 
unsound mind incompetent to make a will, the words 
* of unsound mind” include every speci ot u d- 
ness of mind, and an instruction ofthe court to the effect 
that although a person might be, to some extent, insane 
when he executed a will, yet such insanity could not 
avoid the will, unless it could be shown to have en- 
tered into or affected the will itself, was held errone- 
ous. Under the statute, the victim of insanity of any 
form is incompetent to make a will. 2. The court also 
erred in charging that “the testimony of experts is 
usually of very little value in determining the sanity 
or insanity of a party.” Touching such an issue, the 
testimony of experts is usually regarded as an import- 
ant element in the case. Opinion by NIBLACK, J.— 
Eggers v. Eggers. 


REAL EsTATE BROKER — COMMISSION FROM BOTH 
PaRTIES.—Ordinarily the law will not allow the same 
person to act as the agent of both the vendor and the 
purchaser of property. But this rule does not apply 
to a case where one acts as the agent of both vendor 
and purchaser with the authority or consent of both 
parties. And when the agreement of a real estate 
broker was to sell $100,000 worth of lots at a fixed 
price, and no confidence or trust was reposed in the 
agent, but he was merely to negotiate sales, there was 
nothing in such limited agency to prevent the broker 
from acting also as the agent of the purchaser of such 
lots. In such a case, the broker might lawfully re- 
ceive a commission from both the vendor and the pur- 
chaser. Opinion by Howk, J.—Alexander et al. v. 
The N. W. C. University. 








Law OF DESCENT—LIEN FOR IMPROVEMENTS. — 
Under the statute, R. S. 1876, 409, which provides that 
in certain cases an estate shall revert to the donor if 
living at the intestate’s death; “ provided, that the 
husband or wife of such intestate shall hold a lien 
upon such property for the value, at the intestate’s 
death, of all improvements by him or her made 
thereon and for all moneys derived from the separate 
estate of such husband or wife expended in making 
such improvements;” held, that the proviso should be 
construed to mean that the wife should hold a lien 
upon such property for the value of all improvements 
by her and not by the intestate made thereon. The 
legislature did not intend that the survivor should hold 
a lien for both the value of all improvements and also 
for the survivor’s money expended in making the 
same improvement. In such a case the court should 
merely enforce the lien as given by the statute and 
should not partition the property between the parties. 
Opinion by Howk, J.—Myers v. Myers. 

ABSTRACT OF DECISIONS OF SUPREME 

COURT OF KANSAS. 


July Term, 1877. 
HON. ALBERT H. HorTON, Chief Justice. 


“ 
“ - 5 caus” } Associate Justices. 





STATE OFFICIALS AUTHORIZED TO COLLECT STATE 
TAXES ON RAILROAD PROPERTY. — Section 37 of the 
tax law of 1876 (Laws 1876, p. 67), which provides for 
the collection of state taxes on railroad property ia 
the unorganized counties of the state, is constitutional 
and valid. Opinion by BREWER, J. Reversed. All 
the justices concurring.—Francis v. A., T. & 8. F. R. 
R. Co. 

DETACHED TERRITORY OF COUNTIES AND TOWN- 
SHIPS ONLY LIABLE FOR BONDS ISSUED BEFORE 
DETACHMENT.—Where a territory is detached from a 
county or township, the act of the legislature of 1873 
relating to ‘‘taxation on the change of boundary 
lines” (Laws 1873, p. 267), would authorize the tax- 
ing of said detached territory to pay prior bonded in- 
debtedness of such county or township only in cases 
where the bonds were both “authorized and issued ” 
previous to the detachment of said territory. Opin- 
ion by VALENTINE, J. Affirmed. All the justices 
concurring.—Chandler v. Reynolds. 


AUTHORITY OF COUNTY COMMISSIONERS TO GRANT 
FErry LICENSES—MANDAMUS.—1. Where B., on May 
25th, 1877, presented his petition under section 2, gen- 
eral statutes, 409, to the Board of County Commis- 
sioners of Sumner County, then in session, for license 
to keep a ferry across the Arkansas river at Oxford, 
and the hearing of his petition was adjourned to the 
next day, and on said next day one M. also presented 
his petition fora like license at the same place, and 
both petitions were heard together on the 30th day of 
May, 1877, by order of the county board, and beth of 
the petitioners presented oral testimony of their facil- 
ities to accommodate the public in keeping and opera- 
ting a ferry at Oxford, and after all the testimony had 
been introduced the majority of the county board 
granted a license to M. and refused one to B., and it is 
not shown or claimed the commissioners ‘acted ca- 
priciously, corruptly, arbitrarily or oppressively; held, 
that this court will not interfere by mandamus to com- 
pel the Board of County Commissioners to order the 
county clerk to issue a license to B. Opinion by Hor- 
TON, J. Original proceedings. Judgment for re- 
spondent. All the justices concurring.—Banghn v, 
Dizon. 
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LIABILITY OF RAILROAD COMPANIES FOR PHYSI- 
CIAN’S SERVICES.—1. Where a master mechanic of a 
railroad company for a particular division of the com- 
pany’s road employed a physician and surgeon to at- 
tend an employee of the company who was injured 
while in the performance of his duties as such em- 
ploye, and while under the immediate order of said 
master mechanic, and said master mechanic states that 
he would see that the company paid for said physi- 
cian’s services, and said physician performed said ser- 
vices, looking to the railroad company for his pay and 
giving to it the credit, although at the same time he 
charged upon his books said services to said employee, 
and made no charge upon his books against said rail- 
road company, and while he was so performing his 
said services he made out a bill for the same against 
the railroad company and enclosed it in a letter which 
stated his said employment by said master mechanic, 
and asked that the company pay the bill, and sent 
said letter and bill to the assistant superintendent of 
the railroad company for said division, and neither 
said division superintendent nor the company ever 
paid any attention to said bill or to said letter; held, 
that these facts are sufficient to uphold a finding by the 
jury that said division superintendent ratified said 
employment of said physician and surgeon by said 
master mechanic. 2. It will be presumed, in the ab- 
sence of anything to the contrary, that the general su- 
perintendent of a railroad company has the authority 
from the company to employ a physician and surgeon 
to attend an employee of the company who has been in- 
jured while in the company’s employ. And it will also 
be presumed, in the absence of anything to the con- 
trary, that the division superintendent of such com- 
pany has the sole power within his division as the gen- 
eral superintendent has. And it will also be pre- 
sumed, in the absence of anything to the contrary, that, 
where an officer or agent of a railroad company has 
the power in the first instance to employ a physician 
and surgeon and make the company responsible for 
his services, such officer or agent would also have the 
power to ratify a previous unauthorized employment 
of such physician and surgeon, and thereby make the 
company responsible for his services. Opinion by 
VALENTINE, J. Affirmed. All the justices concur- 
ring.—Pacijfic Railroad v. Thomas. 

SUMMONS—ANSWER—PRACTICE.—1. Where a sum- 
mons in a civil action is made returnable on March 23, 
and the answer day is fixed for April 12, next there- 
after, held, that the district court properly overruled 
an objection to the summons based on the ground that 
the twenty days after the day on which the summons 
was returnable were not given in which to answer. 
Dougherty v. Porter, 18 Kan. 2. When a defendant 
makes a motion to set aside a summons on account of 
some alleged irregularity, and for good reasons the 
motion is overruled, and the defendant is in default of 
an answer at the time of the hearing of such motion, 
and upon the motion being overruled, makes an appli- 
cation for leave to answer, but makes no showing that 
he has any valid defense, held, that the district court 
properly refused the application for leave to file an an- 
swer. 3. Where H. commenced an action against Neit- 
zel and wife on a promissory note and a real estate 

to secure the note, and alleged therein suf- 
ficient facts to constitute a cause of action against 
Neitzel and wife, and stated that as to one L. J. Crans, 
a party defendant, that he claimed an interest in said 
premises to the amount of $600, that said claim con- 
sisted of a mortgage-lien on the premises to secure the 
payment of the money, and no judgment is demanded 
in the prayer of the petition against Crans, and there 


. are no other allegations in the petition against the said 


Crans, held, that said petition does not sate facts suf- 





ficient to sustain or uphold a judgment against L. J. 
Crans, barring and foreclosing him from setting up or 
claiming any right or title, legal or equitable, to the 
mortgaged premises. Short v. Nooner, 16 Kan.220. 4. 
Where the answer-day in a civil action is on April 12, 
1875, and the defendant is in default of an answer, and 
the next term of the court after the default com- 
mences on the 26th day of said month, held, that the 
action is triable at said Aprilterm. 5. Where an:actton 
is commenced to obtain a personal judgment on a note 
executed by one F. W. Neitzel and to foreclose a mort- 
gage on real estate, given to secure the note, signed by 
said Neitzel and his wife, held, error to render a per- 
sonal judgment against the wife to satisfy any part of 
the judgment after sale of the mortgaged premises. 
Opinion by HorTOoN, C. J. Modified. All the justices 
concurring.—Neitzel v. Hunter. 
—————— oo 


NOTES. 





THE NEXT meeting of the Illinois State Bar Association 
will be held at Springfield on Thursday, January 8, 1878. 


THE CHICAGO LAW JOURNAL, published by Messrs. E. 
B. Myers &Co., is the latest addition to the list of legal 
periodicals in the West. It will be issued monthly, and 
oftener as may be required, and will be devoted almost en- 
tirely to the publication of the opinions of the supreme 
and appellate courts of Illinois. 


HON. JONATHAN C. PERKINS, the well-known law writer, 
died at Salem, Mass., on the 12th instant, of heart disease. 
He was born, we learn from the Albany Law Journal, at 
Ipswich, Mass., November 21, 1809, was graduated from 
Amherst College, pursued his law studies at Harvard Uni- 
versity, and was admitted to the bar in 1835. He held for 
some years the position of Judge of the Court of Common 
Pleas of Massachusetts, and served in the state senate. 
He was best known, however, as alaw writer and com- 
mentator, the following works, among others, having been 
edited and annotated by him: “ Chitty’s Criminal Law,” 
“Chitty on Contracts,” nine volumes of Massachusetts 
Reports, “Jarman on Wills,” “ Abbott on Shipping,” 
“ Daniell’s Chancery Practice,” “ Collyer on Partnership,” 
“Chitty on Bills and Notes,” “‘ Arnould on Insurance,” 
“Angell on Water Courses,” “Chitty on Pleadings,” 
“ Williams on Ex 8,” ‘* Sugden on Vendors,” “ Ben- 
jamin on Sales,” and scveral volumes of chancery reports. 
His annotations were valuable, and were highly spoken of 
by Charles Sumner and others. 


A CORRESPONDENT in Illinois writes as follows of par- 
liamentary practice in county legislative bodies: In our 
neighboring State of Illinois some curious scenes trans- 
pire in the board of supervisors, otherwise known as the 
county legislature. With its chairman and clerk, and bail- 
iff, and long array of standing committees, its voluminous 
rules of order and other parliamentary paraphernalia, it 
presents, at most times, an amusing travesty upon its great 
prototype, the state legislature. Here is aggregated the 
wisdom of the county, and the bright lights of the town 
glow and burn in all their iridescent glory. In a populous 
county in central Illinois, not a thousand miles from the 
state capital, the following: The chairman called the atten- 
tion of the board to a communication, and caused the clerk 
to read a polite invitation from the proprietor of a popular 
hotel, inviting the board to dine with him on a day and at 
an hour named. The reading concluded, Mr. A. moved the 
acceptance of the invitation. Thereupon a brilliant mem- 
ber from moved to amend the invitation by inserting 
“ and also the county officers.” The worthy mover of the 
amendment failed to comprehend why the show of hands 
negatived his amendment, and probably never will know 
why so broad a smile, so long sustained, overspread the 
faces of his brother members; and it is doubtful if Capt. 
E. and his worthy lady know how narrowly they escaped 
inviting and dining “also the county officers.” This same 
brilliant member having been called to the chair when the 
board was in committee of the whole, entertained and en- 
forced with literal exactness a motion “ that the committee 
do now rise and report progress,” by ordering the members 
to rise to their feet and stand while the chairman made his 
report, which was done! And this within the shadow of 











, Illinois’ beautiful new capitol. 











